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 DIRECT TAX 
 

1. Applying Most Favored Nation Clause, Delhi High Court 
allows import of UK Treaty into French Treaty 

2. Upholding the principle of common law, Delhi High Court 
holds that gain on sale of foreign trademark registered and 
used in India not taxable in India  

3. Purchase and sale of shares as an intermediary will be 
taxable as business income and not capital gain  
 

 TRANSFER PRICING 
 

4. The Tribunal bore on the reliance placed by the taxpayer on 
its Advance Pricing Agreement arrangement with Revenue 
Authorities for the disputed transaction, and thereby 
disdained the TPO’s determination of ALP for payment of 
management fees at ‘Nil’ on ground of absence of concrete 
evidences 

5. Delhi Tribunal estopped Assessing Officer to assume 
Transfer Pricing Officer’s power; Held that the arm’s length 
price determined by the TPO cannot be disregarded by the 
AO  

6. No TP adjustment on imports at lesser value under 
predatory pricing policy to capture market.  
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DIRECT TAX 

 

1.   Applying Most Favored Nation Clause, 

Delhi High Court allows import of UK Treaty into 

French Treaty 
Recently the Delhi High Court (‘the 
Court’) in the case of Steria India Ltd. 
(‘Steria’) relying on the most favored 
nation clause under the India - France 
Double Taxation Avoidance Agreement 
(‘India–France Tax Treaty) held that 
payments made by an Indian company 
to a French company for management 
services does not constitute Fees for 
Technical Services (‘FTS’). 
 
 

Facts of the case 
 
Steria entered into a ‘Management Service Agreement’ with its group 
entity in France (‘Steria France’). As per the agreement, Steria France 
was to provide various management services including Corporate 
Communication Services, Group Marketing Services, Development 
Services, Information System and Services, Legal Services, Human 
Relation Services etc., with a view to rationalize and standardize the 
business conducted by Steria in India. 
 
Steria filed an application before the Authority of Advance Ruling 
(‘AAR’) so as to confirm if payments made by them to Steria France 
under ‘Management Service Agreement’ will be taxable as per the 
provisions of India-France Tax Treaty.  

INDIRECT TAX   

7. CBEC issues clarification on applicability of Service Tax on 
freight-forwarders as intermediary 

8. Assam and Bihar ratify the Goods and Services Tax (‘GST’) 
Constitution Amendment Bill 
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The argument of the assessee was that MFN Clause did not require 
any separate notification and could straightway be operationalized. 
The AAR rejecting the argument of the assessee held that the 
Protocol in the India-France Tax Treaty could not be treated as 
forming part of the Treaty. Further, it held that the ‘make available’ 
clause found in the India-UK Tax Treaty could not be read into the 
expression ‘fee for technical services’ occurring in the India-French 
Tax Treaty unless a notification was issued by the Indian tax 
authorities to incorporate the less restrictive provisions of the Indo-
UK Tax Treaty into the India-France Tax Treaty, concluding that the 
payment made for services constitute FTS.  
 
Ruling of the Court 
 
On appeal to the Court, it allowed the decision in favor of Steria. In 
this decision, the High Court has stated that a Protocol to a Tax 
Treaty forms an integral part of the Tax Treaty itself. Further, the 
purpose of Clause 7 to the Protocol is to afford to a party the most 
beneficial of the provisions that may be available in another 
Convention between India and another OECD country. Accordingly, 
the benefit derived under the Protocol to India-France Tax Treaty 
could accrue in terms of lower rate or a more restrictive scope under 
more than one Convention and restrictive definition of fees for 
technical services as per India-UK Tax Treaty would be applicable. 
The Court also upheld the judgment of the Kolkata Tribunal in the 
case of DCIT v. ITC Ltd. (2002) 82 ITD 239(ITAT Kolkata) wherein also 
it was held that benefit of a lower rate or restricted scope of FTS 
under the India-France Tax Treaty by virtue of the MFN clause was 
not dependent on any further action by the respective governments. 
 

Nangia’s Take 
 
In international economic relations and international politics, "most 
favoured nation" means the country which is the recipient of this 
treatment must, nominally, receive equal trade advantages as the "most 
favoured nation" by the country granting such treatment.  This judgment 
emphasizes on the fact that a Protocol forms an integral part of the Tax 
Treaty and brings about clarity that no separate notification is required 
for a protocol to come into effect, unless provided within the Protocol 
itself. Interestingly, India-Switzerland Tax Treaty is given effect to by 
way of an amendment notification wherein it specifically provides that 
governments of each of the states shall notify each other that the legal 
requirements for giving effect to the Amending Protocol have been 
satisfied and it shall enter into force on the date of later of the 
notifications. Accordingly, it is pertinent to note the language of each 
Protocol in determining whether it is self-operational or requires a 
specific notification. 
 
Source:[TS-416-HC-2016(DEL)] 
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Facts of the case 
 
The assessee is a company incorporated under the tax laws of Australia 
with many direct and indirect subsidiaries in India. The assessee had 
entered into a brand license agreement with one of the indirect 
subsidiaries whereby the indirect subsidiary was licensed to use in India 
four of the trademarks owned by the assessee.  
 
During the relevant assessment year, the assessee transferred some of 
its trademarks (including four trademarks licensed to India) and IPRs to a 
third party outside India. After the transfer the assessee sought an 
advance ruling from the AAR on whether receipts arising from the above 
transfer will be taxable in India. The AAR held that the said transfer was 
taxable in India as the trademarks were used in India, matured in India 
and some of them were registered in India. Aggrieved by the decision of 
the AAR, the assessee filed an appeal before the Delhi High Court (‘the 
Court’). 

In terms of Section 9(1)(i) of the Income Tax Act, 1961 (‘the Act’), all 
income accruing or arising, directly or indirectly, inter alia, through the 
transfer of a capital asset situated in India, shall be deemed to have 
accrued or arisen in India. The question that arises for consideration in the 
writ petition pertains to the situs of the IPRs such as logos, brands, 
trademarks, which are capital assets, but intangible in nature.  
 
The Court in this decision has stated that an intangible capital asset, by its 
very nature, does not have any physical form. Therefore, it does not exist 
at any particular location. Further, the legislature could have, through a 
deeming fiction, provided for the location of an intangible capital asset, 
such as IPRs, but, it has not done so insofar as India is concerned. 
Accordingly, the Court has accepted the internationally accepted principle 
of 'mobilia sequuntur personam' which provides that the personal 
property held by a person is governed by the same laws that govern that 
person and held the situs of the intangible asset to be outside India. 
 
Nangia’s  Take 
  
The Act provides an expanded source rule in case of shares situated 
outside India, and even in case of fees for technical services, even where 
these services are performed outside India. As pointed out by the Court, 
there is no specific provision in Indian tax laws with regards to situs/ 
location of IPRs, hence such intangibles cannot be taxed in India. 
Accordingly, in the absence of any specific guidance in the legislature, 
applying the common practices and principle the court ruled in favor of 
the assessee. 
 
Source: WP(C) 6902/2008    

2.    Upholding the principle of common law, 

Delhi High Court holds that gain on sale of 

foreign trademark registered and used in India 

not taxable in India 

 
 
 
 

 
 
 
 
Recently the Delhi High Court’s in the 
case of CUB Pty Ltd (‘the assessee’) 
granted relief to multinationals 
licensing and registering their 
intellectual property in India and held 
that the situs of an intangible asset 
like intellectual property rights 
(‘IPRs’), shall be the situs of the owner 
of such asset. 

 
 
 
 

 
 
 
 
Recently the Delhi High Court’s in the 
case of CUB Pty Ltd (‘the assessee’) 
granted relief to multinationals 
licensing and registering their 
intellectual property in India and held 
that the situs of an intangible asset 
like intellectual property rights 
(‘IPRs’), shall be the situs of the owner 
of such asset. 
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The Assessing Officer and CIT(A) did not agree with the contention of 
the assessee and denied the assessee the benefits of long term 
capital gain and exemption under section 10(23G) of the Act. 
Further, the CIT(A) held that out of the total capital gain, a part 
should be taxable as fees for technical services in lieu of the amount 
forgone by TSA and such sum should be protectively assessed in the 
hands of the assessee. 
 
Aggrieved, the assessee filed an appeal with the Tribunal. After 
hearing the rival contentions, the Tribunal observed that the 
assessee merely played a limited role of an intermediary in the entire 
transaction. At no point of time the assessee stood invested in the 
said shares. This was also apparent from the fact that some of the 
shares were sold immediately i.e., on the same date as per the 
settlement agreement. According to the Tribunal, since the assessee 
never acquired the shares as investment, the surplus arising from 
transfer of the shares could not be considered as capital gain. The 
Tribunal concluded that the surplus is nothing but earning from an 
adventure in the nature of trade and should be taxable as business 
profits. Thus, the matter was remanded back to the Assessing Officer 
for a fresh look. 
 
Nangia’s Take 
 
Since the matter has been remanded back to the Assessing Officer it 
has not yet gained any finality. However, this decision has rekindled 
the age old debate of the head under which surplus on sale of 
shares should be taxable. Currently, there are no clear guidelines in 
the Indian tax laws and even the Income Tax Simplification 
Committee, headed by Justice R.V. Easwer, recommended for clear 
guidance on this issue. 
  
Source: [TS-432-ITAT-2016(Bang)] 
 

3. Purchase and sale of shares as an 

intermediary will be taxable as business income 

and not capital gain 

 
 
 
 

 

During the course of completion of project undertaken by the JV, a dispute 
arose between partners of the JV i.e., TSA and Jindal group. The warring JV 
partners reached a settlement whereby Jindal group agreed to buyout the 
shares held by TSA in the JV and TSA agreed to forgo the payments due to 
them on account of engineering assistance and legal & financial assistance 
provided to the JV. 
 
The assessee was appointed to act as an intermediary for the sale of 
shares held by TSA to Jindal group. As per the settlement agreement, the 
assessee bought shares from TSA and sold them to various companies 
identified by Jindal group. In its return of income, the assessee declared 
long term capital gains from the acquisition and sale of shares of the JV 
and claimed exemption under section 10(23G) of the Act. The main 
contention of the assessee was that since shares were acquired from 
parent company, the cost of acquisition and holding period of shares 
would be taken from the parent company (TSA in this case).  

 
 
 
 

 
 
 

Facts of the case 
 
The assessee is a wholly owned Indian 
subsidiary of Tractebel S.A., Belgium 
(‘TSA’). In India, TSA had entered into 
Joint Venture (‘JV’) with Jindal Thermal 
Power Company Ltd (‘Jindal group’). 
Further, TSA had also entered into two 
agreements with the said JV for providing 
engineering assistance and legal & 
financial assistance.  
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4.      The Tribunal bore on the reliance placed by 

the taxpayer on its Advance Pricing Agreement 

arrangement with Revenue Authorities for the 

disputed transaction, and thereby disdained the 

TPO’s determination of ALP for payment of 

management fees at ‘Nil’ on ground of absence 

of concrete evidences 

 
 
 
 
 

 
 
 
 
 
 
 
 
Facts of the case 
 
AXA Technologies Shared Services Pvt. 
Ltd. [“the taxpayer”] is engaged in the 
business of providing IT Infrastructure 
services to AXA group operating 
companies.  During the assessment year 
under review, the taxpayer entered into 
an international transaction with its 
associated enterprise [“AE”] for 
rendering Information technologies 
enabled services [“ITES”] and payment of 
management fees.  

TRANSFER PRICING 

For benchmarking aforesaid transactions, the taxpayer applied 
Transactional Net Margin Method (“TNMM”) on entity wide basis. During 
the course of assessment proceedings, the transfer pricing officer 
[“TPO”] considered and analyzed both the aforesaid international 
transactions of the taxpayer separately. 

With respect to payment of management fees, the TPO determined the 
arm’s length price [“ALP”] at ‘Nil’ on the ground that the taxpayer failed 
to substantiate the economic benefit derived from such management 
services.   
 
The aggrieved taxpayer filed an appeal before the Commissioner of 
Income tax (Appeals) [“CIT(A)”], which was turned down.  Aggrieved by 
the same, the taxpayer filed an appeal before the Income Tax Appellant 
Tribunal [“the ITAT”/ “the Tribunal”]. 
 
The ITAT’s Adjudication 
 
1. On Application of TNMM at entity level: 

 
The ITAT, by emphasizing on Indian TP provisions, negated the 
benchmarking methodology adopted by the taxpayer of computing 
operating margin at entity level in the event when the taxpayer is 
earning more than 50% of the revenue from non-AE clients.  In this 
relation, the Tribunal held that the same has to be examined by 
comparing with uncontrolled and unrelated price. 
 
2.      In relation to procurement of management services - Relying on 
the Advance Pricing Agreement (“APA”) entered into by the taxpayer 
with Revenue Authorities 

 
The ITAT held the taxpayer has produced all relevant copies and record 
of the agreement incorporating the list of services against which the 
management fees charges was paid by the taxpayer to its AE.  Further, 
the ITAT also opined that the neither the TPO has produced any findings 
to demonstrate that the taxpayer has incurred expenditure towards 
third parties in respect of the same services over and above the 
management fees paid to the AE nor the expenditure is routed through 
the Profit & Loss a/c.  
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Therefore, the TPO was entirely unjustified in arriving at conclusion 
that no services have been availed by the taxpayer and computed 
the ALP of the same at ‘Nil’. The Tribunal also observed that the 
lower authorities failed to appreciate the fact that agreement in 
relation to its provision of services, which inter-alia constitute the 
availing of management services from its AE, was filed by the 
taxpayer and was subsequently accepted by the Revenue Authorities 
under an Advance Pricing Agreement (“APA”) arrangement with the 
taxpayer. In the light of the same, the Tribunal held that the 
determination of ALP at ‘Nil’ by the TPO is contrary to the stand of 
Revenue Authorities.  
 
Nangia’s Take 
 
The instant case underlines the fact that the documentary evidence 
filed by the taxpayer was not only acknowledged by the ITAT, but 
was also approved by the Revenue Authorities under an APA.  
Through this ruling, the taxpayers can take a cue of relying on its 
arrangement entered into with Revenue Authorities through APAs 
or any other alternative dispute resolution mechanism in relation to 
its pending litigations for the same disputed transactions. 
 
Additionally, it is also pertinent to note that unless the Revenue 
Authorities have any concrete evidence for establishing that any 
excess expenditure is incurred by the taxpayer in addition to the 
management fees already paid to its AE, they cannot jump to the 
conclusion that the ALP of the subject transaction  to be ‘Nil’.  
 
AXA Technologies Shared Services Private Limited Vs. DCIT [TS-503-
ITAT-2016(Bang)-TP] 
 

5.      Delhi Tribunal estopped Assessing Officer 

to assume Transfer Pricing Officer’s power; Held 

that the arm’s length price determined by the 

TPO cannot be disregarded by the AO 

 
 
 
 
 

 
 
 
Facts of the case 
 
YKK India Private Limited [“the taxpayer”] 
is engaged in the business of 
manufacturing zippers and fasteners.  
During assessment year [“AY”] 2003-04, 
the taxpayer had made the following 
payments to its Associated Enterprises 
[“AEs”]:  

 Payment to royalty to YKK corporation Japan under a collaboration 
agreement; and  
 

 Payment of technical fees to YKK Holdings Asia Pte Ltd [“YKK Asia”].  
 

During the course of assessment proceedings, the Assessing Officer [“the 
AO”] objected the payment of technical fees to AE and held that since 
the taxpayer has already paid royalty to its AE, there is no need of such 
separate payment of technical fees.  On the contrary, the taxpayer 
submitted that YKK Asia is a support centre for ‘production planning and 
implementation’ and the services received by the taxpayer were in the 
nature of assistance in marketing and procurement, support in research 
and development activities of the taxpayer, informational technology 
support services and assistance and support in administrative, 
secretarial, accounting and finance function. 
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The Assessing Officer was of the view that since the taxpayer was 
entitled to receive know how under the royalty agreement, no 
separate payment for production planning in manufacturing process 
was warranted.   
 
On the basis of above, the Assessing Officer concluded that “it was 
legal duty of the licensor to provide such services for which he was 
already paid as royalty charges, and therefore, technical fees to its 
own AE is nothing but a diversion of income and hence, is required to 
be disallowed” under provisions of section 37(1) of Income-tax Act, 
1961 [“the Act”].  Aggrieved, the taxpayer filed an appeal before 
Commissioner of Appeals [“CIT(A)”] wherein the disallowance made 
by the AO was partly confirmed.  
 
In view of the above, the taxpayer filed appeal before Income Tax 
Appellate Tribunal [“the ITAT”/ “the Tribunal”]. 
 
The Tribunal’s ruling: On determining the arm’s length price by the 
Transfer Pricing Officer 
 
In this regard, the ITAT made following observations: 
 
• The payments made by the taxpayer to its AE were covered by 

the international transactions reported by the taxpayer and the 
TPO had accepted the same to be at arm’s length. 
 

• It cannot be open to the AO to assume the powers of the TPO 
and hold that these are not arm’s length payments. Such a 
parallel analysis of transactions by the AO and the TPO is not at 
all contemplated under the Indian TP legislation. 
 

• AO is not entitled to deal with the matter once he has referred 
the same for determination of arm’s length price to the TPO. 

 

Section 92CA(4) of the Act, provides that “On receipt of the order under 
sub-section (3), the Assessing Officer shall proceed to compute the total 
income of the assessee under sub-section (4) of section 92C having 
regard to the arm’s length price determined under subsection (3) by the 
Transfer Pricing Officer." Thus, it cannot be open to the AO to disregard 
the arm’s length price determined by the TPO. 
 
It cannot, therefore, be open for the AO to say that even though 
transaction value is held to be at arm’s length by the TPO, the arm’s 
length price can be reduced on account of actual rendition, or non-
rendition, of services. 
 
In view of the above, the Tribunal allowed the taxpayer’s appeal and set 
aside the additions made by AO. 
 
Nangia’s Take 
 
The Indian TP provisions empower the TPO to determine arm’s length 
price of a transaction once the matter has been referred to him by the 
AO. Such determination involves a detailed factual analysis and is not 
just a theoretical exercise.  Thereafter, while computing the total 
income, the AO cannot disregard the arm’s length price determined by 
the TPO on the basis of any random assumptions. 
 
Source: Deputy Commissioner Of Income Tax vs YKK India Pvt Ltd (ITA 
No. 238/Del/16) 
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6.      No TP adjustment on imports at lesser value 

under predatory pricing policy to capture 

market. 

 
 
 
 
 

 
 
Facts of the case 
 
• Merck Limited (“the Taxpayer”) is in 

pharmaceuticals business; 
 

• During AY 2003-04, the Taxpayer 
imported certain pigments from AE and 
paid technical know/ consultancy fees 
to AE for availing certain services. 

During the course of the assessment proceedings for AY 2003-04, the 
Transfer Pricing Officer [“TPO”] rejected the comparables selected by the 
Taxpayer in its TP study and applied internal TNMM by considering the 
margin earned by the Taxpayer from AEs and non-AEs irrespective of the 
fact that transactions with non-AEs were not related to pigments. 
Therefore, TPO considered margin of non-AE segment at 16% and 
proposed the adjustment.  
 
Further, TPO disallowed part of technical fees paid by the Taxpayer on 
the grounds that the Taxpayer had actually availed services in respect of 3 
areas instead of all the 12 different areas which were agreed upon by the 
Taxpayer with its AE via agreement. TPO considered NIL value of nine 
services which were not availed by the Taxpayer and accordingly, 
proposed the addition by rejecting part of technical fees paid. 

Aggrieved by the findings of the TPO, the Taxpayer approached higher 
appellate authorities and found relief at ITAT. However, Revenue 
appealed against ITAT order and approached Bombay High Court (“HC”) 
to adjudicate the matter. 
 
HC’s Adjudication – Import of Pigments 
 
 HC observed that the Taxpayer was deliberately following 

predatory pricing policy with a view to finish local competition; 
hence, import of pigments at a price lesser than ALP is a matter of 
consideration; 
 

 HC further observed that bringing the import transaction at ALP 
would result in TP adjustment of allowing higher purchase price to 
the Taxpayer and thereby reducing income taxable in India, which is 
not permissible. 
 

 HC therefore ruled in favor of the Taxpayer for international 
transaction pertaining to import of pigments. 
 

HC’s Adjudication - Payment of technical know-how/ Consultancy fees 
 
 HC upheld the findings of ITAT that AEs were obliged to provide 

services in 12 areas, however, there was no obligation upon the 
Taxpayer to avail all the services; 
 

 While approving ITAT ruling, HC equated Taxpayer’s arrangement 
as that of a ‘retainer arrangement’ for services; 
 

 HC held that “the finding of the Tribunal that the agreement for 
technical know how/ consultancy was in respect of all the 12 
services and the Taxpayer could avail of all or any one of these 12 
areas listed out in the agreement as and when the need arose; 
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 HC further noted that Revenue had not applied any of the 
prescribed method for benchmarking the transaction and also in 
respect of 3 areas wherein services were availed, no 
benchmarking exercise of similar comparable transactions was 
carried out by Revenue; 
 

 HC, concluding in favor of the Taxpayer, held that the finding of 
the TPO attributing NIL value to nine of the services listed in the 
agreement which were not availed of by the Taxpayer in the 
present case was not justified. 
 

Nangia’s Take 
 
A clear principle emerging from the above judgment is that, if a 
taxpayer has a prior arrangement with its AEs for receipt of set of 
services and if one of these services was not received or benefit of 
such services was not realized or could not be established by the 
taxpayer during audit stage, then the revenue authorities cannot 
challenge the same and determine the ALP as nil. Also, the revenue 
authorities can neither question such a commercial / business 
decision nor can they carry out a benefit test to demonstrate the 
ALP. Thus, it’s important that the Indian Revenue provide certain 
set of guidelines on documentation requirements for such class of 
transactions taking cognizance of what is practical and feasible, 
which will help the taxpayers to reduce the overall compliance 
burden and also reduce litigation significantly. 
 
[Source: Merck Limited; TS-608-HC-2016(BOM)-TP] 
  

7.   CBEC issues clarification on applicability of 

Service Tax on freight-forwarders as 

intermediary 

 
 
 
 
 

 
In terms of Rule 10 of the Place of 
Provision of Services Rules, 2012 [‘PPS 
Rules’], place of provision of the services 
of transportation of goods, other than by 
way of mail or courier, is the destination 
of the goods. Thus, place of provision of 
the services of transportation of goods by 
air/ sea from a place in India to a place 
outside India would be outside India and 
thereby would not be subject to service 
tax. 

INDIRECT TAX 

Further, Rule 9 of the PPS Rules provides that place of provision of 
intermediary services is the location of intermediary. The term 
intermediary is defined as a person who arranges or facilitates the 
provision of a service or supply of goods between two or more person, 
but does not include a person who provides the main service or supplies 
the good on his own account.    
  
In view of the above provisions, Central Board of Excise and Customs 
[‘CBEC’] issues following clarifications on applicability of service tax on 
services provided by freight-forwarders in relation to transportation of 
goods by air/ sea from a place in India to a place outside India:  
 
 In case a freight-forwarder acts as an agent of airline/ carrier/ ocean-

liner with no responsibility for actual transportation 
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freight forwarder may be considered to be an intermediary. 
Accordingly, in terms of Rule 9 of the PPS Rules, place of provision of 
services provided by the freight-forwarder would be India and 
thereby would be subject to service tax. However, service of actual 
transportation of goods by the airline/ carrier/ ocean-liner would not 
be subject to service tax in terms of Rule 10 of the Rules ibid. 
  
 In case the freight-forwarder acts as a principal for the 

transportation of goods and undertakes all the assessed risks and 
legal responsibilities associated with the transportation, freight 
forwarder would not be considered as an intermediary. 
Accordingly, services provided by the freight forwarder in such a 
scenario would not be subject to service tax in terms of Rule 10 
of the Rules ibid. 

  
Nangia’s Take  
  
The Circular brings about clarity on freight-forwarder being an 
intermediary. It is clarified that a freight-forwarders acting as an 
agent would only be considered as an intermediary. Whereas a 
freight-forwarder acting as a principal for transportation of goods 
and undertaking the related risks and responsibilities, would not be 
covered under the definition of intermediary.   
  
[Source: Circular No. 197/7/2016-Service Tax dated 12 August 
2016]  
 
 
  

8.    Assam and Bihar ratify the Goods and 

Services Tax (‘GST’) Constitution Amendment 

Bill 

 On 12 August 2016, Assam ratified the GST Constitution Amendment 
Bill. On 16 August 2016, Bihar ratified the GST Constitution 
Amendment Bill, thereby becoming the second state and first 
opposition-ruled state to ratify the GST Constitution Amendment 
Bill.    
 

 To become law of the land, the GST Constitution Amendment Bill 
needs to be ratified by more than half of the state legislatures. 
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