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DIRECT TAX 

 

1.  CBDT issues draft Buy-back tax rules for 

public comments 
Income-tax Act provides for a levy of 
buy-back tax (‘BBT’) @ 20% of the 
distributed income arising on buy-back 
of unlisted shares by a domestic 
company. For computation of BBT, 
“distributed income” is defined as the 
difference between the consideration 
paid by the domestic company on buy-
back of shares and the amount 
received by the company for issue of 
such shares.   
 
 

There was a lack of clarity in determination of the consideration 
received by the company at the time of issue of shares (which are being 
bought back by the company) in cases where shares may have been 
issued by the company in tranches, for different considerations, at 
different points of time or may have been issued in lieu of existing 
shares of another company under amalgamation or demerger.    
 
In 2016, the ITL was amended to empower the CBDT to make rules for 
determination of the amount received by the company for issue of 
shares being bought back. Pursuant to the above, the CBDT has 
released the Draft BBT Rules. 

INDIRECT TAX   

5. Rajya Sabha passes the Goods and Services Tax (‘GST’) 
constitution amendment Bill 
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The Draft BBT Rules provide for the methodology for determination 
of the amount received by the company on issue of shares under 
different circumstances, as follows:  

Nangia’s Take 
 
Bringing clarity on the impact of buyback tax, the rules provide the 
manner of determining amount received by the company as 
consideration under various possible scenarios i.e., amalgamation, 
demerger, conversion, bonus shares etc. However, certain areas which 
should have been addressed by the draft rules are as under: 
 
• In a case where shares issued by the Company to one shareholder are 

transferred to other shareholder, there could be double taxation on 
same amount i.e. once in the hands of original shareholder (who 
paid tax while transfer to another shareholder) and again in the 
hands of company on buy-back. 
 

• Also, where shares are held in Demat form and acquired in tranches 
at different prices, whether the amount received should be based on 
FIFO or average method, is unclear. 
 

• Rules are silent on account of such conversions of preference shares 
into equity.BBT draft rules are silent in respect of conversion of 
preference shares into equity shares.  

  
  
Source - F No 370133/30/2016-TPL Dated 25th July, 2016 

S. 

No

.  

Circumstance (under which 

shares have been issued)  

Basis of determining “amount 

received by the company”  

1 Shares issued on subscription Amount received towards paid up 

capital and share premium 
2 Return of any amount in 

respect of share, prior to 

buyback 

Amount received in respect of 

share as reduced by the sum so 

returned 
3 Shares issued by the 

amalgamated company in lieu 

of shares of an amalgamating 

company in a scheme of 

amalgamation 

Amount received by the 

amalgamating company towards 

issuance of shares deemed to be 

the amount received by the 

amalgamated company 
4 Shares issued by the resulting 

company under a scheme of 

demerger 

Proportionate amount received by 

the demerged company in respect 

of original shares 
5 Amount received by the 

demerged company in respect 

of original shares post 

demerger 

Original issue price minus amount 

received by the demerged 

company in point 4 above as issue 

price of shares of the resulting 

company  
6 Shares issued without any 

consideration 

Nil   

7 Shares issued by the company 

on conversion of bond or 

debenture, debenture-stock or 

deposit certificate 

Amount received by the company 

in respect of the instrument so 

converted   

8 In any other case (residual 

category) 

Face value of the share 
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Issue under consideration 
 
Commission paid to non-resident agent disallowed by the Assessing 
Officer (‘AO’) under section 40(a)(i), which was deleted by the CIT(A).  
The assessee contended that unless the recipient of commission is 
carrying on business in India, through a permanent establishment, the 
sales commission so paid to non-resident entities is not taxable in 
India. 
 
AO placing reliance on SKF Boilers and Driers P. Ltd. (343 ITR 385), 
argued that a non-resident assessee is taxable in India in respect of all 
his incomes accruing or arising in India and incomes deemed to accrue 
or arise in India, directly or indirectly through any business connection 
in India or through any source of income in India. It was further argued 
that the right to commission arose in India, for the simple reason that 
the orders were executed in India. 
 
Ruling of the ITAT 
 
Taking into account the scope of Explanation 1 to Section 9(1)(i), 
coupled with the fact that admittedly no part of operations of the non-
resident commission agent were carried out in India, it was held that 
even though deeming fiction under section 9(1)(i) is triggered on the 
facts of this case. 

on account of commission agent’s business connection in India, it has no 
impact on taxability in the hands of commission agent because no business 
operations were carried out in India. It was further held that the point of 
time when commission agent’s right to receive the commission fructifies is 
irrelevant to decide the scope of Explanation 1 to Section 9(1)(i), which is 
what is material in the context of the situation. 
 
Nangia’s Take 
 
Applying the provisions of Explanation 1 to section 9(1)(i), this ruling has 
judicially dealt with the vexed issue of income a non-resident commission 
agent in India. It has been rightly pointed out that the point at which 
commission agent’s right to receive commission fructifies is of no 
relevance and what has to be seen is the business operations of non-
resident carried out in India. It is clear that there has to be sufficient 
nexus between source and income to trigger taxation. 
  
Source [TS-417-ITAT-2016(Ahd)] 
 

2. Export commission not taxable, applying 

Explanation 1 to section 9(1)(i) 

 
 
 
 

Ahmadabad Income-tax appellate 
tribunal (‘ITAT’) held that remittance 
of sales commission to non-resident 
agents not taxable in India in the 
absence of operations carried out in 
India. 
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SSA states that the period of 5 years to claim exemption from social 
security contributions will begin from the date of entry into force of 
the SSA i.e. October 1, 2016. Accordingly, certificate of coverage may 
be applied from October 1, 2016 onwards for existing employees. 
The SSA also provides that early withdrawal of contributions in India 
will also be available for a Japanese national who has been working 
in India prior to the date of entry into force of the Agreement. 
 
Source – Press Release dated July 20, 2016 issued by the Ministry of 
External Affairs  
 
  

3.  Social Security Agreement between India and 

Japan to come into force w.e.f. October 1, 2016 

 
 
 
 

 
Social Security Agreement (“SSA”) between 
India and Japan was signed in November 
2012 and shall come into force w.e.f. 
October 1, 2016. The SSA shall benefits the 
nationals of each country in the following 
manner: 

1. Japanese nationals working in India: 
 

 Exemption from social security contributions in India provided the 
duration of assignment does not exceed 5 years 
 

 Early withdrawal of contributions from Provident Fund Scheme 
and Pension Scheme on completion of Indian assignment (if 
contributions made in India) 
 

 Eligible for benefit from Pension Scheme (if contributions made in 
India) 
 

 Eligibility to receive refund from Provident Fund directly in the 
foreign bank accounts (under export of benefits clause) 

  
2.     Indian nationals working in Japan: 
 
 Exemption from social security contributions in Japan provided 

the duration of assignment does not exceed 5 years 
 

 Continue to be considered as “local employees” in India – As per 
India’s social security scheme, Indian employees who are exempt 
from host country social security contributions under the social 
security agreements are not classified as “International Workers” 
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4.  ITAT’s Special Bench Ruling: Rejecting the 

taxpayer’s appeal on Revenue Authority’s base 

erosion in India on account of imputing interest 

on an interest free loan; “Correlative Adjustment 

Provisions” are not forming part of the Indian Tax 

regulations 

 
 
 
 
 

 
 
 
 
 
 
 
Facts of the case 
 
Instrumentarium Corporation Limited 
(“ICL”/”the taxpayer”) is a tax resident of 
Finland and engaged in the business of 
manufacturing and selling medical 
equipment. It has a wholly owned 
subsidiary in India by the name Datex 
Ohmeda India Pvt. Ltd. (“Datex India”) 
which acts as marketing arm for ICL’s 
products in India.   

TRANSFER PRICING 

During the year under review, ICL entered into an agreement with Datex 
India to advance an interest free loan of INR 36 crore.  The Assessing 
Officer (“AO”) was of the opinion that arm’s length price (“ALP”) 
adjustment is required to be made to the income to be brought to tax in 
the hands of the taxpayer.   
 
The taxpayer approached Authority for Advance Ruling (“AAR”) to seek 
their view on whether the Indian Transfer Pricing (“TP”) provisions are 
applicable of with respect to the aforesaid loan transaction.  

 The AAR held that it would be premature to comment upon the 
arm’s length interest rate with regard to the applicability of TP 
provisions.  Based thereon, the AAR declined to comment on the 
matter of determination on arm’s length interest. 
As a matter of fact, the taxpayer had not filed the income tax return 
and did not respond to the notices issued to him u/s 148 and 142(1) 
of Income-tax Act, 1961 (“the Act”) as a result of which the AO 
proceeded to treat Datex India as representative taxpayer of ICL in 
order to wind up the assessment proceedings of the Assessee. The 
AO was of the view that non-application of arm’s length principle 
would result in real loss for the Revenue and made an addition of INR 
3.88 crore as a result of which the taxpayer appealed before CIT(A) 
which held the case in favour of the Revenue.  The aggrieved 
taxpayer subsequently appealed before the Income Tax Appellate 
Tribunal (“ITAT/the Tribunal”). 
 
The ITAT Proceedings 
 
A. Base Erosion Theory – Taxpayer’s View 

 
The principle argument of the taxpayer was that since there is no 
erosion of tax base in India by the taxpayer giving an interest free 
loan to its wholly owned subsidiary Indian company.  Thus, the TP 
provisions cannot be pressed into service in this case.   
 
The taxpayer was of the view that as the Indian AE is not entitled to 
any deduction on account of ALP adjustment in case of taxpayer’s 
income, the same should be treated differently from creation of 
income and hence, ALP adjustment will be allowed in as deduction in 
the hands of Datex India.  In the light of the above, the taxpayer 
pointed out that had there been interest implication on the loan, ICL 
would have suffered tax @10% on gross basis on interest payable 
and consequently.  
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The same would benefit Datex India by 36.75% which would 
eventually result in base erosion of the Indian tax revenue to the 
extent of 26.75%.  It was also stated that the Indian AE of the 
taxpayer is entitled to carry forward its losses for next eight years 
which would finally with its profits and which accordingly, shows that 
the loss to the Indian revenue was a real loss.   
 
B. Base Erosion Theory – Revenue’s Take  
 
The Revenue agreed with the view that Indian TP provisions do not 
apply in cases where the computation of income has the effect of 
reducing the income chargeable to tax or increasing the loss, but 
such scenario arises only when the income of the taxpayer in whose 
hands income from international transactions is to be computed, 
stands reduced or the loss in its hands stands increased.  The 
Revenue believed that the decision of the foreign parent company 
not to charge interest on loans to the Indian AEs was triggered by the 
losses incurred by the Indian AE.  It was submitted that the taxpayer 
was entirely non cooperative as it had been indifferent to the notices 
served by the AO and no information was furnished at the 
assessment stage. Also, no income tax return had been filed by the 
taxpayer.  Based thereon, the Revenue remarked that TP provisions 
are rightly applied and the theory of non-applicability thereof on the 
basis of base erosion of Indian Revenue is neither correct in principle 
nor applicable on facts of the present case. 
 
Tribunal’s SB Adjudication – On Base Erosion Theory & Applicability 
of TP Provisions 
 
Referring to Section 92(3) of the Act, the Tribunal’s Special Bench 
(“SB”) was of opinion that what is to be seen is impact on profits or 
losses for the year in consideration itself as it is to be computed on 
the basis of entries made in the books of accounts in respect of year 
in which international transaction was entered into.  
 

 Thus, the ITAT ruled out the taxpayer’s contentions of considering the 
impact on taxes for the subsequent years on account of setting of losses. 
The Tribunal also set aside the taxpayer’s contention of allowing the 
taxpayer’s ALP adjustment as a corresponding deduction in the hands of 
its Indian AE.  It was stated that the Indian TP legislation does not 
support such scheme.  It is provided by the Tribunal that none of the 
provisions of Indian tax legislation provides for any circumstances which 
support a corresponding deduction in the hands of Datex India in the 
event if the new income is brought to tax in the hands of taxpayer. The 
Tribunal also clarified that the taxpayer’s view of “base erosion” is 
entirely illogical and the actual “base erosion” will be the scenario of 
non-taxing of interest wherein the Indian is certain to have its tax base 
eroded by 10% of the arm’s length interest. In addition to the above, The 
ITAT suspended the contentions of the taxpayer on re-characterization of 
loan transaction.  The Tribunal held that assigning an arm’s length 
interest to an interest free loan does not tantamount to re-
characterization of the transaction.  Keeping in mind the facts of the case 
and in the light of the above arguments, the Tribunal held that the 
contentions of the taxpayer was unsustainable in law and the Revenue 
was correct in invoking the TP provisions and thereby computing the 
arm’s length interest rate on the loan advanced by the taxpayer to Datex 
India. 
 
Nangia’s Take 
This is for the first time when the Indian Court has talked about the 
corresponding/ correlative adjustment on account of ALP adjustment.  
Further, the ITAT has also viewed the concept of “base erosion” in the 
light of Indian tax legislation rather than considering an overall holistic 
view in relation to the taxability of the taxpayer and its AEs in India.   
Further, the ruling of the SB creates an ambiguity and indistinctness in 
terms of rendering the business/ commercial expediency and the 
benefit test redundant in the context of Indian TP legislation which 
needs to be appropriately revisited by higher appellate authorities. 
 
Source: Instrumentarium Corporation Ltd  
Vs ADIT  [ITA Nos. 1548 and 1549/Kol/2009] 
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5.  Rajya Sabha passes the Goods and Services 

Tax (‘GST’) constitution amendment bill 

 
 
 
 
 

Rajya Sabha on 3 August 2016 passed the 
much awaited Constitution (One 
Hundred and Twenty Second 
Amendment) Bill, 2014 (‘Bill’). Passing of 
the Bill by the Rajya Sabha is a historic 
step towards the implementation of GST 
in India. 

INDIRECT TAX 

The passage of the historic Bill today has made the GST regime in India a 
reality.  GST, being the biggest tax reform in India, its successful 
implementation would be the key and a challenge. While contributing 
towards the ease of doing business in India, GST would significantly 
contribute towards reducing the cascading effect of taxes in supply chain. 
 
GST would benefit the Industry, retailers and consumers and majority of 
the sectors are expected to see a positive effect. Efficiencies as 
contemplated in the Bill would have an upward 1 to 2% impact on GDP 
and would constitute India as a single common market.  
 
Some of the key features of the Bill are as follows: 
 
 Proposal to levy additional tax of up to 1% on the supply of goods to 

be levied by Centre in the course of inter-state trade or commerce 
has been done away with, as it was likely to lead to cascading of 
taxes;   
 

 Parliament to provide for compensation to states for any loss of 
revenues, for a period which may extend to five years; 
 

 GST Council to establish a mechanism to adjudicate any dispute 
arising out of its recommendations between: 
 
 Government of India and one or more States; 

 
 Between the Government of India and any State or States on 

one side and one or more States on the other side; 
 

 Between two or more States. 
 

Given the same,  the rollout of GST in India by the target date of 1 
April 2017 seems to be an uphill and daunting task, although 
appreciable efforts are being made by the Central Government in 
this regard. 
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