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What’s inside… 

 DIRECT TAX 
 

1. Payment for technical services made for earning future 
source of income outside India is covered by the source rule 
exclusion under the Act 

2. Social Security Agreement between India and Japan comes 
into force with effect from 1 October 

3. CBDT amends Income Computation and Disclosure 
Standards and also defers them by a year 2016-17 
 

 TRANSFER PRICING 
 

4. Simultaneous application of two methods for benchmarking 
an international transaction is not permitted in India TP 
regulations 

5. The Tribunal ruled out that scenarios wherein the arm’s 
length price determination of the international transactions 
results in decline in the Indian tax base, the Indian Transfer 
pricing provisions are not applicable in such instances 
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DIRECT TAX 

 

1.     Payment for technical services made for 

earning future source of income outside India is 

covered by the source rule exclusion under the 

Act                          
Mumbai Income Tax Appellate Tribunal 
(ITAT) in the case of Kotak Mahindra 
Bank Ltd. (‘the Assessee’), dealt with 
the issue of whether fees paid by the 
Assessee to a UK LLP for legal services 
in relation to acquisition of a banking 
company and setting up of a US branch 
is covered by the source rule exclusion 
applicable to royalty and fee for 
technical services (‘FTS’) under the 
Income-tax Act, 1961 (‘the Act’).  

Furthermore, ITAT also dwelled upon the issue of whether payment for 
such services would be governed by Article 15 of Double Taxation 
Avoidance Agreement between India and UK (‘the Tax Treaty’) dealing 
with Independent Personnel Service (‘IPS’) or Article 13 dealing with 
royalty and FTS.  
 
The Tribunal held that the source rule exclusion under the Act is not 
restricted to a case where FTS is incurred for the purpose of earning 
overseas income only when there is an existing source of income, but 
even if the payment is for creation of a new source of income it is 
covered by the source rule exclusion.  

INDIRECT TAX   

6. Ministry of Finance has released draft rules and formats of 
registration, invoice, payment, return and refund under 
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Since the payments to UK LLP were made for earning a new source 
of income or earning income from business outside India, by way of 
acquisition of a banking company or setting up of a branch outside 
India, such payments would be covered by the source rule exclusion 
under the Act.  
 
Further, it was held that Article 15 of the Tax Treaty, being a specific 
provision dealing with legal services, overrides the general provisions 
of Article 13 of the Tax Treaty dealing with technical and consultancy 
services. However, in absence of satisfaction of the conditions 
specified in Article 15 of the Tax Treaty, such income is not liable to 
tax in India.   
  
Nangia’s Take 
 
Tax landscape is evolving and ruling of this kind re-enforce 
taxpayer’s confidence that enigma of India’s adversarial tax regime 
is close to its end. This is a welcome ruling by the ITAT which 
clarifies that any payment by a resident which is in the nature of 
royalty or FTS for the purpose of earning a potential future source 
of income outside India would also be covered by the source rule 
exclusion under the Act. 
 
Source:[TS-528-ITAT-2016(Mum)] 

Action points 
 
A. In respect of Japanese employees currently on assignment to India, 

the employers should begin the process of applying for Certificate of 
Coverage in Japan and also stop contributing to Indian social security 
immediately from the effective date of Certificate of Coverage. 
However, it is advisable to continue reporting the employees in 
Form IW-1 but now as ‘excluded employees’.  Further after the end 
of assignment, such employees can claim withdrawal from Provident 
Fund and Pension Scheme.  
 

B. In respect of Japanese employees who have already left India after 
end of assignment, claim can be filed for lump-sum withdrawal from 
Provident Fund. Also the employer should assess the eligibility to 
obtain benefit from Pension Scheme and claim applicable benefit  

  

2.   Social Security Agreement between India 

and Japan comes into force with effect from 1 

October 

 
 
 
 

 
 
The Social Security Agreement (‘the 
SSA’) between India and Japan will 
come into force with effect from 1 
October 2016. Accordingly, it’s time 
that the employers who have assigned 
employees between India and Japan 
should take steps to claim applicable 
benefits under the SSA.  
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C. In respect of Japanese employees who are scheduled to come on 
assignment to India on or after 1 October 2016, the employer should 
obtain Certificate of Coverage in Japan prior to start of assignment in 
India. Also the employer should provide information of new expatriate 
employees in Form IW-1 as ‘excluded employees’ . 
 

Similarly, in respect of Indian employees on assignment to Japan, the 
employers should obtain Certificate of Coverage in India and / or claim 
applicable benefits from Japan social security. 
 
Nangia’s Take 
 
SSA between India and Japan has taken almost 4 years to come into 
force since it was signed in November 2012. Entry into force of this SSA is 
a welcome move since this SSA will have a major impact for employers 
who have employees assigned between India and Japan.   
 
Such employees may now remain covered under their home country 
social security during the period of assignment and claim exemption 
from the host country social security.  

 
  

Concerns were raised by stakeholders on challenges arising from 
implementation of ICDS and pending revision of tax audit form to 
capture disclosures required in terms of ICDS, CBDT had announced 
deferment of the effective date of ICDS by one year vide Press Release in 
July 2016. Now in deference to this, CBDT has rescinded the old ICDS and 
notified amended ICDS to be effective from tax year 2016-17 and 
onwards. These amended ICDS also are for compliance by the taxpayers 
following the mercantile system of accounting and for the purposes of 
computation of income chargeable to income tax under the Business 
head or Other Sources head.  
 
The amendments aim to bring the amended ICDS closer to Accounting 
Standards issued by the Institute of Chartered Accountants of India 
(ICAI).  

3. CBDT amends Income Computation and 

Disclosure Standards and also defers them by a 

year 2016-17 

 

 
 
 
 

 
 
Central Board of Direct Taxes (CBDT) 
had earlier notified ICDS effective 
from tax year 2015-16, for compliance 
by all taxpayers following the 
mercantile system of accounting for 
the purposes of computation of 
income chargeable to income tax 
under the head “profits and gains of 
business or profession” or “income 
from other sources”.  
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Key amendments made to old ICDS are summarized below:  
 
a) Permitting standard costing method for inventory valuation;  

 
b) Making the amended ICDS applicable to service and construction 

contracts commencing after 1 April 2016 and thus providing 
complete grandfathering to such contracts commenced prior to 
31 March 2016 from applicability of ICDS;  
 

c)  Permitting straight line method for revenue recognition if 
services are provided by an indeterminate number of acts over a 
specific period of time;  
 

d) Revenue from service contracts whose duration does not exceed 
90 days may be recognized when rendering of services is 
complete or substantially complete  
 

e)  Interest on refund of any tax, duty or cess taxable in the year in 
which such interest is received  
 

f) Borrowing cost incurred on general purpose borrowings needs to 
be capitalized to the cost of qualifying assets as per normative 
formula prescribed in ICDS IX only if qualifying assets require 12 
months or more for their acquisition, construction or production. 

  
Changes have also been introduced in Tax Audit Report for including 
ICDS related disclosure requirements and for quantifying adjustment 
to profits or loss for complying with the ICDS. 
 

 
 
 
 

 

Nangia’s Take 
 
Notification deferring the ICDS as promised by the CG by way of the 
Press Release clears the ambiguity with respect to the binding nature 
of the Press Release which preceded the Notification and provides 
certainty to the taxpayers, yet again depicting the focus of the present 
Government. 
 
Further, some of the amendments to ICDS such as restricting 
capitalization of interest on general borrowing to the assets, which 
necessarily require period of 12 months or more for its acquisition, 
construction or production, providing same tax treatment in respect of 
forex fluctuation for integral and non-integral operations is welcome.  
  
Source: Notification No. 86/ 2016 dated 29 September 2016 
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Further, in relation to receipt of commission by India BO from the HO 
for provision of aforesaid services, the AO, on the ground that since no 
efforts were made by taxpayer to carry out any FAR analysis, 
determined the arm’s length price [“ALP”] by applying TNMM using 
operating margin of comparables at 20% and accordingly made further 
addition of INR 21.50 lakhs.  
 
The aggrieved taxpayer filed an appeal before the Commissioner of 
Income tax (Appeals) [“CIT(A)”] who restricted the addition made by 
the AO amounting to INR 1.42 Cr. to INR 54 lakhs by rejecting AO’s 
simultaneous application of TNMM and Profit Split Method [“PSM”] for 
the attribution of gross profit  at 50:50  ratio for the same international 
transaction. The same is not permitted in law either.  Aggrieved 
Revenue authority filed an appeal before the Income Tax Appellant 
Tribunal [“the ITAT”/ “the Tribunal”]. 
 
The ITAT’s Adjudication 
 
1. On application of TNMM in subsequent years 

 
The ITAT was in consonance with the CIT(A) in holding that in 
subsequent year, the Dispute Resolution Panel has considered applied 
TNMM using Net Cost Plus Margin [“NCPM”] of 5.60% while the 
taxpayer computed the NCPM of 5.84% for benchmarking similar 
transaction during the year under review.  The ITAT opined that the 
since the facts during the year under consideration are similar to the 
facts in the subsequent year on account of identical FAR, therefore, the 
CIT(A) has rightly applied the NCPM of 5.84% to work out the ALP 
adjustment. 
 
2. On using TNMM and PSM for the same international transaction 

 
The ITAT held that CIT(A) was justified in rejecting the approach of the 
AO of accepting TNMM and also using PSM for attribution    of profit on 

TRANSFER PRICING 

4.     Simultaneous application of two methods 

for benchmarking an international transaction is 

not permitted in India TP regulations 

During assessment proceedings, the assessment officer [“AO”], by relying 
the terms of the agreement between the HO and its India BO held that the 
India BO is not only involved in selling of machines manufactured by the 
HO in India but also participates in determination of price of machines with 
the HO and thus, is exposed certain crucial business risks.  Based on 
functional, assets and risk [“FAR”] analysis of the India BO and, the AO 
concluded that the taxpayer constituted a Permanent Establishment [“PE”] 
and accordingly, by applying the provisions of Rule 10(ii) of Income-tax 
Rules, 1962, attributed 50% of the gross profit arising from the sales 
generated from India. 

 
 

Facts of the case 
 
Mori Seiki Co. Ltd. [“the taxpayer”/ “the 
HO”], operating as a Branch office of 
Mori Seiki- Japan in India [“India BO”], is 
primarily engaged in selling machine 
tools manufactured by the HO in India. 
During the assessment year under 
review, the taxpayer provided marketing, 
sales, post sales, technical and consumer 
support services to the dealer network of 
its associated enterprise [“AE/ the HO”] 
and benchmarked the same by applying 
Transactional Net Margin Method 
[“TNMM”].   
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international transaction at 50:50 ratio on the grounds that either of 
the two methods could be used and not both for benchmarking the 
transaction under review. The Tribunal also observed that the lower 
authorities failed to appreciate the fact that when once the 
transaction benchmarked under the provisions of Section 92 of the 
Income Tax Act, 1961 is approved, then there is no need to attribute 
the profits separately to the taxpayer’s PE.  In the light of the same, 
the Tribunal dismissed the appeal of the Revenue and concluded that 
CIT(A) is justified in restricting the adjustment to INR 54 lakhs.  
 
Nangia’s Take 
 
The instant case underlines the fact that the Indian TP legislation 
does not provide for the simultaneous application of two TP 
methodologies when through one method the taxpayer reasonably 
justifies the arm’s length nature of its international transaction. 
Additionally, it is also pertinent to note that once the transaction 
undertaken by a Indian PE of a foreign entity appropriately meets 
the ALP criteria then the question of attributing the profit in India 
for the same transactions separately does not arise.  
 
Source: DCIT Vs. Mori Seiki Co Ltd [TS-724-ITAT-2016(DEL)-TP] 
 

5.   The Tribunal ruled out that scenarios wherein 

the arm’s length price determination of the 

international transactions results in decline in 

the Indian tax base, the Indian Transfer pricing 

provisions are not applicable in such instances 

 
 
 
 
 

 
 
 
 
 
Facts of the case 
 
Cummins Inc. [“the taxpayer”] is a 
foreign company, rendering services in 
respect of desktop/laptop software 
license and internet mail facilities to its 
Indian associated enterprises (“AEs”), i.e. 
CIL and CSSL which were paying IT 
charges provided by the taxpayer.     

During assessment year under review, the Transfer Pricing Officer 
(“TPO”) determined the arm’s length price of the aforesaid receipts of 
the taxpayer based on the method of cost allocation using actual costs.  
The In this regard, the taxpayer was of the view that allocation of costs 
based on cost estimates is an accepted allocation mechanism by OECD 
TP Guidelines and the additions made by TPO would result in 
deterioration of overall India tax base.  The TPO while making aforesaid 
addition, also ignored the fact that the percentage variation in cost 
estimates and cost variations were not material and the same less than 
5% as provided in under section 92C of Income-tax Act, 1961 (“the 
Act”).  The  Commissioner of Income tax Appeal (“CIT [A]”) confirmed 
the additions made by TPO.  In view of the same, the taxpayer is in 
appeal before the Income-tax Appellate Tribunal (“the ITAT”/ “the 
Tribunal”). 
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Ruling of the Tribunal  
 
During course of proceedings, following was observed by the 
Tribunal: 
 
A. No adjustment can be made in case of reduction of tax base in 

India 
 
The Tribunal stated that the addition made by the TPO by using 
actual cost method dictated to recover more from the Indian 
concerns.  Alternatively, the taxpayer recovering more money from 
its Indian AEs would result in reducing the overall tax base of India 
which eventually would result in violation of the provision of Section 
92(3) of the Act.  Based thereon, the Tribunal reversed the order of 
CIT(A) and directed the TPO to delete the adjustment made in this 
regard.  
 
Nangia’s Take 
 
While analyzing the applicability of provision of Section 92(3) of the 
Act, the ITAT did not consider the findings of the Kolkata Tribunal in 
the case of Instrumentarium Corporation Ltd Vs ADIT [ITA Nos. 
1548 and 1549/Kol/2009] wherein the tax base erosion theory was 
analyzed from Indian perspective.  The Tribunal, in the aforesaid 
case, viewed the concept of “base erosion” in the light of Indian tax 
legislation rather than considering an overall holistic view in 
relation to the taxability of the taxpayer and its AEs in India.  It is 
held that none of the provisions of Indian tax legislation provides 
for any circumstances which support a corresponding deduction in 
the hands of Indian AEs in the event if the new income is brought to 
tax in the hands of taxpayer.  The ITAT, in the instant case, 
however, remained completely silent on the concept of “correlative 
adjustment provisions”.   
 
Source: Cummins Inc Vs Assistant Director of Income Tax [ITA No. 
2181/PN/2013] 
  

6.      Ministry of Finance has released draft rules 

and formats of registration, invoice, payment, 

return and refund under GST 

 
 
 
 
 

 
 

 Within a fortnight of President of India 
signing off on 122nd Constitutional 
Amendment Bill to introduce the 
Goods and Services Tax, work on the 
succeeding stages has been initiated. 
 

  The ministry of finance has released 
the draft rules for Goods and Services 
Tax. The GST council will discuss the 
rules on September 30.  

Here are the quick highlights of draft rules: 
  
Draft Rules on Registration 
  
 Before applying for registration, Part A of GST REG – 01 seeks to 

verify the PAN, mobile and email id. 
 

 Application for registration is to be made online either directly on 
common portal or through notified facilitation center. 
 

 26 forms have been issued for all registration related procedures 
including cancellation of registration, amending of registration, 
revocation of registration etc.   

INDIRECT TAX 
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Draft Rules on Invoice 
  
 The draft format for electronic reference number of invoice has 

been provided. 
 

 Certain important details for Tax Invoice, Bill of Supply, 
Supplementary invoice, credit note or debit note has been 
provided. 
 

 In case of taxable supply of services, invoice shall be issued 
within 30 days from the date of supply of service but no time 
limit for supply of goods. 

  
Draft Rules on Payment 
  
 Electronic Tax liability register, Electronic credit ledger and 

Electronic Cash ledger are unique features for payment of tax 
under GST. 
 

 The deposition of tax shall be made through internet banking, 
credit card or debit card, NEFT or RTGS, Over the Counter. 
 

 A unique identification number shall be generated at the 
common portal for each transaction to electronic cash or credit 
ledger.   

  
Draft Rules on Return 
  
 Businesses will have to file at least three monthly returns and 

one annual return for each states. 
 

 Monthly returns are for outward supply, inward supply and 
summary accounts. 
 

 Also accounts have to be audited for those having annual turnover of 
more than Rs. 1 crore. 

 
Here are the quick highlights of draft rules: 
  
Draft Rules on Registration 
  
 Before applying for registration, Part A of GST REG – 01 seeks to 

verify the PAN, mobile and email id. 
 

  Application for registration is to be made online either directly on 
common portal or through notified facilitation center. 
 

 26 forms have been issued for all registration related procedures 
including cancellation of registration, amending of registration, 
revocation of registration etc.   
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