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DIRECT TAX 

 

1.     India-Japan amended tax treaty comes 

into forces 
India and Japan have signed a protocol 
amending the DTAA which was originally 
signed in 1989. The protocol is effective 
October 29th, 2016. In order to stimulate 
effective exchange of information 
including banking information between 
India and Japan, India and Japan has inked 
a protocol amending the DTAA between 
India and Japan, signed in 1989.  

Replacing the erstwhile Article 26 on exchange of information, the 
protocol provides a strenghthened exchange of information clause, 
which will act as a deterrent and help in reducing tax avoidance and 
evasion and will also enable assistance in collection of taxes between 
India and Japan. The ambit of taxes has been widened to include 
indirect taxes such as wealth tax, excise duty, service tax, sales tax and 
VAT. 
  
Changes have also been made to Article 11 containing provisions on 
taxability of Interest. In order to push investment in India, in December 
2015 Japan had set-up a make in India fund of Rs. 83,000 crore by 
Nippon Export and Investment Insurance and Japan Bank for 
International Cooperation. Nippon Export and Investment Insurance has 
been classified as “Central Bank” eligible to claim the beneficial 
provisions of the treaty, in respect of interest income. Similarly, General 
Insurance       Corporation     of India and New India Assurance Company 

INDIRECT TAX   

5. GST council meet:  Council finalised four tier structure 
under GST with two standard rates 
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Limited have also been included in the definition of “Central Bank” 
eligible to claim beneficial provisions of the treaty in respect of 
interest income. These changes shall be effective in Japan starting 
January 1, 2017 and in India starting April 1, 2017.  
 
Nangia’s Take 
 
This amendment to the exchange of information clause in India-
Japan Treaty shall bring it at parity with the international standards 
on exchange of information and shall greatly assist in enforcement 
and tax collection. 
 
Source : Notification No.102/2016 /F. No. 506/69/81-FTD-I 

2.    Govt. notified revised DTAA with South Korea 
A revised DTAA between India and Korea 
for the Avoidance of Double Taxation and 
the Prevention of Fiscal evasion with 
respect to taxes on income has been 
entered into force on September 12, 
2016, on completion of procedural 
requirement by both countries. 
Provisions of new DTAA will have effect 
in India in respect of income derived in 
fiscal years beginning on or after April 1, 
2017. 

As per Press Release dated October 26, 2016, some of the salient features 
of the new DTAA are as follows: 
 
1. Source based taxation of capital gains arising from alienation of shares 

comprising more than 5% of share capital. 
 

2. Reduction in withholding tax rates from 15% to 10% on royalties or 
fees for technical services and on interest income. 
 

3. Scope of dependent agent Permanent Establishment provisions 
expand in line with India’s policy of source based taxation. 

 
4. Exclusive residence based taxation of shipping income from 

international traffic under Article 8. 
 
5.  Recourse to the taxpayers of both countries to apply for Mutual 

Agreement Procedure (MAP) in transfer pricing disputes as well as 
apply for bilateral Advanced Pricing Agreements (APA). 
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6. The Article on Exchange of Information is updated to the latest 
international standard to provide for exchange of information to 
the widest possible extent. 
 

7. New Limitation of Benefits Article i.e. anti-abuse provisions to 
ensure that the benefits of the agreement are availed only by the 
genuine residents of both the countries. 
 

3.  Reimbursement of seconded employee’s 

salary by Indian entity to its associated 

enterprise is not subject to arm’s length analysis 

as it relates to third party payments; The tax 

authorities are not authorized to disallow an 

expenditure on the basis of quantifying benefit 

derived from such expenditure  

 
 
 
 
 

 
 

 
 
 
 
 
 

Facts of the case 
 
Royal Canin India Private Limited (“the 
taxpayer”), Indian arm of Royal Canin 
Group, France, undertook transactions 
pertaining to reimbursement of promotional 
expenses, travelling expenses and salary 
cost (on cost basis) with its associated 
enterprise (“AE”). These transactions were 
benchmarked by the taxpayer using the 
Comparable Uncontrolled Prices (“CUP”) 
method for which third party invoices were 
used as internal comparable uncontrolled 
transactions. However, the Transfer Pricing 
Officer (“TPO”) made upward adjustment 
with respect to aforementioned cross-
recharges by taking their arm’s length price 
(“ALP”) at “Nil”.   

Transfer pricing 
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While doing so, the TPO viewed that the taxpayer was unable to 
demonstrate the benefit derived from the reimbursement of salary, 
and in case of reimbursement of promotional expenses, the AE 
indirectly benefitted its AE through promotion of brand by the 
taxpayer in India. The aggrieved taxpayer challenged the order of the 
TPO before the Dispute Resolution Panel who upheld the TPO’s 
contentions.  Subsequently, the taxpayer filed an appeal before the 
Income Tax Appellant Tribunal (“ITAT”/ “the Tribunal”). 
 
The Tribunal’s Ruling 
 
1. On reimbursement of salary and travelling expenses  of 

Managing Director (“MD”) 
 

The ITAT found merit in the submissions of the taxpayer and held that 
that it was ostensibly clear that the taxpayer was the economic 
employer of the MD and also placed reliance on the evidences so 
submitted by the taxpayer in relation to the work performed, nature 
of activities and quantum of activities undertaken the employee.  The 
ITAT also stated that department cannot question the authenticity or 
necessity of such expenditure.  The Tribunal also mentioned that the 
TPO cannot take the ALP as “Nil” unless under a comparable 
uncontrolled transaction an independent entity would not pay any 
amount for rendering such services.  The ITAT was of the view that 
since it is very difficult to benchmark such transactions, therefore, if 
the person to whom salary has been paid is not a related party, then 
the payment and reimbursement of salary to such an independent 
person cannot be a subject matter of benchmarking by carrying out TP 
analysis, and since nothing has been brought on record to state that 
the MD is a related party, therefore, there is no need to benchmark 
the captioned reimbursement transaction.     
 
2. On reimbursement of promotional expenses 

 
The taxpayer paid to its AE (on cost to cost basis) for certain items to 
serve the    pet    food     (to be provided to its customers), in order to 

develop the product market in India.  The taxpayer was of the view that 
the aforesaid transaction was merely a “pass through cost” and was 
benchmarked using the internal CUP (i.e. invoices raised by unrelated 
third parties) which were duly furnished during the course of 
assessment proceedings.  In this regard, the Tribunal observed that the 
taxpayer in India was a full- fledged risk bearing entrepreneur, buying 
products from its AE and selling them in India therefore, bearing all the 
risks and rewards.  The ITAT further observed that the amount of 
reimbursement made by taxpayer to its AE towards promotional items 
in comparison to the taxpayer’s turnover for the year under review 
cannot be said to be unreasonable especially when such 
reimbursements were benchmarked on cost to cost basis with no 
markup.  The Tribunal placed reliance on a various other ITAT/ High 
Court adjudications based on which the Tribunal held that the Indian TP 
legislation does not authorize the tax authorities to disallow any 
expenditure on the grounds that it was neither necessary nor prudent 
for taxpayer to incur such expenditure or that in view of the tax 
authorities, such expenditure was un-remunerative/ non-beneficial to 
the taxpayer.  The TPO is only allowed to proceed with examining the 
quantification of the expenditure in the light of arm’s length principle.   
Based on the above premise, the Tribunal deleted the additions made 
by the Revenue. 
 
Nangia’s Take 
 
This ruling is important in terms not only confirming the principles with 
regard to the benchmarking of reimbursement of expenses but also laid 
down certain factors that needs to be kept in mind while benchmarking 
the salary of key management personnel. The ITAT, once again, 
reiterated that the tax authorities cannot raise question on commercial 
expediency with regard to the incurrence of expenditure in the light of 
“benefit-test analysis”.  Rather their role is confined to examine such 
expenditure from the arm’s length perspective as laid down in Indian TP 
regulations. 
Source: Royal Canin India Private Limited 
 [TS-801-ITAT-2016(MUM)-TP] 
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4.     Tax Authority’s ‘Deemed AE’ claim based on 

common director rejected; Parameters laid down 

under sub-sections 1 and 2 of Section 92A of the 

Act should be fulfilled conjointly 

 
 
 
 
 

 
 

 
 

Facts of the case 
 
This case is pertaining to Assessment 
year (“AY”) 2009-10.  During the previous 
assessment year (i.e. 2008-09), on 
December 19, 2007, Mr. Gali Janardhana 
Reddy [“Mr. Reddy”], the director of 
Obulapuram Mining Co. Pvt. Ltd., [“the 
taxpayer”] was appointed as the director 
of a Singapore based company GLA 
Trading International Pte. Ltd. [“GLA”]. 

The only issued and paid up shares of GLA (of the value of SG$ 1) which 
was hitherto held by Mr. Arangannal, was transferred on December 21 
2007 to GJR Holdings International [“GJR”], a company of which Mr. 
Reddy was one of the directors.  
 
Based on the aforesaid facts, the Assessing Officer [“AO”], during 
assessment proceedings for the assessment year under review, 
concluded that Mr. GJ Reddy had control over the activities and 
management of GJR who in turn have shareholding in GLA and held 
that GLA is an Associated Enterprise [“AE”] of the taxpayer within the 
meaning of clause ‘j’ of Section 92A(2) of Income-tax Act, 1961 (“the 
Act”).  

Aggrieved, the taxpayer challenged the actions of the AO before the 
Dispute Resolution Panel [“DRP”]. The DRP upheld the actions the case 
in favour of Revenue. Subsequently, the taxpayer challenged the 
actions of DRP before the Income Tax Appellate Tribunal [“ITAT”/ “the 
tribunal”].     
                                                                                                                                           
Tribunal’s Ruling  
 
The taxpayer’s contentions: The taxpayer contended that even if AO’s 
allegation that GLA and assessee were AEs was accepted (owing to the 
transfer of 1 share of GLA by Sri Arangannal to GJR on 21/12/2007), 
then also these companies were AEs only for two days because on 
22/12/2007, that subject 1 share of GLA was transferred by GJR to 
Inter Link Services Group Ltd. [“ILSGL”] wherein the taxpayer neither 
had any relationship/ connection with ILSGL nor its directors, 
specifically in the assessment year under consideration (i.e. 2009-10). 
In this regard, the taxpayer relied on findings of the ITAT in the case of 
Page Industries Ltd. vs. DCIT [TS-382-ITAT-2016(Bang)-TP].  
 
The Tribunal’s Findings: The Tribunal, in the instant case, stated that it 
was important to examine whether under the facts of the period 
under consideration i.e. AY 2009-10, GLATIPL and taxpayer could be 
considered as AE but before that, the Tribunal emphasized on 
inspecting the consistency of the facts in the present assessment year 
as compared to previous assessment year because even if it is held 
that GLA is AE of the taxpayer on 21.12.2007, it will not help the tax 
authorities in the present assessment year.  
 
Based on analysis of the evidences available on records, the ITAT 
noted that from December 22, 2007, ILSGL was the only shareholder 
of GLATIPL and Mr. Arangannal was the only director of the former 
from April 24, 2001.  
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Accordingly, the ITAT stated that from December 22, 2007 till May 12, 
2011 at least, the entire share capital of GLA was held by ILSGL with 
which, neither the taxpayer nor its directors had any relationship.  On 
the basis of the above facts, the tribunal also rejected the Revenue’s 
contention that clause ‘j’ of Section 92A(2) of the Act was satisfied in 
present case.   
  
Further, the Tribunal relied on the Page Industries Ltd (supra) ruling, 
wherein it was held that in order to constitute relationship of an AE, 
the parameters laid down in both sub-sections (1) and (2) of Section 
92A of the Act should be simultaneously fulfilled.  The ITAT, in the 
instant case, also noted the Tribunal’s observations, in the case of the 
Page Industries Ltd (supra) ruling, that as per amendment carried out 
in sub-section (2) of Sec 92A by Finance Act, 2002, mere participation 
of one or more persons in the management or control or capital of 
both the enterprises shall not make them AE unless the criteria 
specified in sub section (2) are fulfilled.  Based thereon, the ITAT 
concluded that since the parameters laid down in sub section (1) and 
(2) of Sec 92A were not fulfilled, there was no relationship of AEs 
between the taxpayer and GLA.  Accordingly, the provisions of Chapter 
X of IT Act were not applicable. 
 
Nangia’s Take 
 
This ruling further solidifies the stand of harmonious application of 
provisions of Sec. 92A(1) and 92A(2) and is yet another nail to the 
coffin of the tax administration whose vague and hazy interpretation 
of the said sections wreaked havoc in the Indian TP landscape. 
Clearing the haze around this issue, the tribunal drew our attention 
towards the real intent of the policymakers as explained by the 
Memorandum of Finance Bill 2002 i.e. Sec. 92A(1) and 92A(2) go hand 
in hand rather than in isolation. 
 
Source: Obulapuram Mining Co Pvt Ltd [TS-847-ITAT-2016(Bang)-TP]  
 

5.    GST council meet:  Council finalised four tier 

structure under GST with two standard rates 

 
 
 
 

 
 
As the GST council meeting held on 03 
November 2016, the council finalised the 
proposed tax rate structure with slight 
changes. The finalisation of GST rate 
structure is a biggest move and bring us a 
step closer to GST. It seems that rate 
structure decided by council is a revenue 
neutral for each commodities and services. 

Indirect Tax 

Rate structure under GST: 
  
 The GST council has decided the rate structure ranging from 5% to 

28%.  
 

 GST council has decided in its meeting that 50% of items in the 
consumer price index basket, including food grains used by 
common-man will be charged at the rate 0%. 
 

 The four tier tax rate structure comprises rate of 5% for products of 
mass consumption used by common people. 
 

 GST council has also decided the two standard rate of 12% and 
18%. 
 

 GST council has increased the marginal tax rate from 26% to 28%. 
This maximum rate would be levied on some specified goods like 
luxury cars, tobacco products, aerated beverages etc.   
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GST council also announced the compensation cess which would be 
levied on luxury and white goods. Although rate of compensation cess 
is yet to be notified. 
  
Merit and demerit of the new tax-slab rate structure 
  
 Zero rating of essentiality is a very good move of government. 

However, actual advantage to consumers would be subject to the 
items included in this list. 
 

 Rate of 5% for items of mass consumption used by common 
people would make GST less relapsing and pocket friendly to 
common man. As a result, tax cost to consumer and industry 
might go down. However, list of such commodities are yet to be 
rolled out. 
 

 Standard rate of 12% and 18% for most of the items and services 
subject to list notified by council in this regard. However, these 
rates keep the overall tax burden below or around the existing tax 
cost. Services which would be chargeable to 18% may become 
dearer. 
 

 Commodities which would be charged to marginal tax rate @ 28% 
are likely to face a higher tax incidence than that under current 
regime. It would be more interesting to watch out the list for such 
commodities. 
 

 Demerit goods such as aerated drinks, tobacco products, luxury 
cars, Pan masala shall also be subject to cess for compensating the 
states for 5 years. However, rate of cess is yet to be notified. 

 
 Introduction of cess would lead to increasing compliances and 

complications in GST regime. 
  

Nangia’s Take 
 
Government has achieved the second biggest milestone in process of 
GST implementation. Since rate structure finalised by council is almost 
similar to what was proposed earlier. It all depends on the schedules of 
commodities which would help to understand the actual impact of GST 
tax rate on various industry in numeric figures. However, the 
disappointment is the levy of compensation cess. Under GST, there 
should not be any cess. Cess will add to cascading effect of taxes as it is 
a non-creditable cess and will create the future threat to industry that 
government may impose another cess in future. With the introduction 
of GST tax rate structure, government is looking firm determined for 
implementation of GST on 1st April’ 2017. 
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