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Preface

	 World	Bank’s	 ‘Ease	of 	Doing	Business’	2017	report	has	 ranked	India	 in	 top	100,	up	
by 42 places in last three years, making India the shining star for International investment. 
Indian Market is growing at a phenomenal rate and becoming an attractive destination for 
Multinational Corporations. Doing business in India offers enormous opportunities for 
foreign companies. However, India is a large and complex market and should not be seen 
as one market, but a series of  interconnected regional markets where the legislative and 
investment climate may change from one state to another. 

 There are couple of  questions that are always there in the mind of  an entity looking at 
India as the next business opportunity. Is this a right time to expand in India? What is the 
right business model to be followed? Which is the right geography to start with? Should a 
manufacturing unit be set up or a joint venture would work? This leads the new entrants to a 
road where they need help in developing an efficient entry strategy and initial hand holding 
for doing business in India.

 Doing business in India - Simplified, is intended to act as a reference tool for businessmen, 
entrepreneurs, professionals and executives providing them with all necessary information 
about relevant legislations for setting-up and expanding business in India. The key areas to 
consider are understanding the market, business culture, market entry structures, building 
your team, finding customers, managing money and legal considerations. This book will 
help you understand how to succeed in the Indian market.
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Why India

1.1 India Now

 India has emerged as one of  the most attractive destination not only for investment 
but also for doing business in the recent years. A series of  positive economic news in recent 
times has uplifted the mood of  the policymakers. After falling for five successive quarters 
from 9% in 4QFY16 to a low of  5.7% in 1QFY18, GDP grew 7.2 % in Q3 FY 18 surpassing 
expectations and wrestling back the mantle of  the fastest growing economy from China.
There are clear signs that growth numbers may progressively climb up with the effects of  
demonetization and the transition hiccups of  the Goods and Services Tax (GST) behind us.

 The fruits of  a slew of  measures taken by the current Government to implement liberal 
economic reforms and enable an investor-friendly business environment seem to be on the 
fast track to becoming a reality when India became the most attractive investment destination 
in the world. Historically, India’s Services sector, Computers and Hardware, Telecom and 
Construction sectors have attracted the highest investments. Now, in addition to these, 
media, banking, non-financial services, insurance and other sectors have emerged as the new 
attractive industries for investment.

 The manufacturing sector is the main area of  focus of  India’s current government, which 
aims to bring up the segment’s contribution to the country’s GDP from 15% at present to an 
ambitious 25%. The main initiatives taken by the Government to achieve this goal are ‘Make 
in India’, ‘Digital India’, ‘Start-up India’, ‘Skill India’, ‘Smart City Mission’ and ‘Clean India 
Movement’. While ‘Make in India’ aims to make India a global manufacturing hub and 
create employment opportunities for its unemployed and under-employed population, ‘Skill 
India’ focuses on training the unskilled labor-force and enhancing their employability.

 In 2018, India will leapfrog Britain and France to become the world’s fifth-largest 
economy in dollar terms. With everything going for India, companies all over the world are 
already stepping up their investments.
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1.2 General Profile of India

Particulars Description

Name (s) of  the related party & nature of  relationship

Location The Indian peninsula is separated by mainland Asia by the Himalayan 
mountain range. The country is surrounded by the Bay of  Bengal in the east, 
the Arabian sea in the west and the Indian Ocean to the south

Official Name Bharat (Hindi); Republic of  India (English)

Capital New Delhi

Geographical 
coordinates

20 00 N, 77 00 E

Area 3.3 million square km. (8th largest in the world)

Telephone code +91

Map reference Asia

Population 1,291,400,000 

Language English, Hindi and atleast 16 other official languages

Literacy 74.04% (provisional data)

Administrative 
division

29 states and 7 union territories

Suffrage 18 years of  age; universal

Natural resources coal (fourth-largest reserves in the world), iron ore, manganese, mica, bauxite, 
rare earth elements, titanium ore, chromite, natural gas, diamonds, petroleum, 
limestone, arable land etc.

Highest court Supreme Court of  India

Urban – Rural 
Population

Urban : 32.4%
Rural  : 67.6%

1.3 India Since Liberalization

 “No power on earth can stop an idea whose time has come,” said the then finance 
minister Manmohan Singh quoting Victor Hugo while presenting the Union Budget on 
24 July 1991. And with these words started the long and overdue process of  economic 
liberalization in India. 

 The liberalisation was aimed at ending the licence-permit raj by decreasing the 
government intervention in the business, thereby pushing economic growth through reforms. 
The policy opened up the country to global economy. It discouraged public sector monopoly 
and paved the way for competition in the market.
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 A comparison in chart below reveals what India has achieved since it adopted the 
liberalization policies – 

Particulars 1991 2017

GDP USD 274 Billion USD 2439 Billion

Forex Reserves USD 9.22 Billion USD 404 Billion

Global ranking of  economy 17 8

Per Capita Income Rs 6,270 Rs 93,293

Population 880 Million 1300 Million

Electricity consumption 291.8 KWh 1,122 KWh

Car sales 392 per day 8,347 per day

Telecom subscribers 5.8 Million 1100 Million

1.4 GDP Growth: India is projected to re-emerge as a global 
growth leader in 2018

•	 As	per	OECD,	global	GDP	growth	is	projected	to	improve	from	3.1%	in	2016	to	3.6%	in	
2017 and 3.7% in 2018. Growth is forecasted to remain at 3.6% in 2019 as the recovery 
in investment, trade and productivity is expected to be limited

•	 GDP	growth	in	India	is	projected	at	6.7%	in	2017	due	to	the	transitory	adverse	impact	
of  GST and demonetization. Growth is projected to gradually recover to above 7% in 
2018 and 2019, the highest among the major economies

•	 GDP	growth	in	China	at	6.8%	in	2017	is	expected	to	be	the	highest	among	the	major	
economies. Growth is projected to moderate in 2018 and 2019 due to easing of  fiscal 
stimulus, high debt levels, weak investment and trade growth as a result of  excess 
capacity and less favorable demographic developments

1.4.1 Real GDP growth (% change)

Country 2016 2017 2018 2019

China 6.7 6.8 6.6 6.4

India 7.1 6.7 7.0 7.4

Germany 1.9 2.5 2.3 1.9

Euro area 1.8 2.4 2.1 1.9

US 1.5 2.2 2.5 2.1

Russia -0.2 1.9 1.9 1.5

UK 1.8 1.5 1.2 1.1

Japan 1.0 1.5 1.2 1.0

South Africa 0.3 0.7 1.0 1.5

Brazil -3.6 0.7 1.9 2.3

World 3.1 3.6 3.7 3.6

Why India
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1.5 Demonetisation

 On 8 November 2016, the Government announced demonetisation of  INR 500 and 
INR 1,000 notes and thereby rendered more than 85% of  cash in circulation in the country 
invalid. This had a short-term adverse impact due to the cash crunch situation, which 
adversely affected expenditure on private consumption (and hence India’s GDP growth), 
but in the long term, it is expected to have a positive effect on the country’s economy in the 
following areas:

•	 Reduced	corruption	and	red	tapism

•	 Increased	digitalisation

•	 Formalisation	of 	the	economy

•	 Enhanced	compliance	

•	 Augmented	flow	of 	financial	savings

1.6 Advantage India

 India is well poised to become one of  the most powerful nations in the world. The 
following are some of  the reasons why India holds an advantage over the rest of  the countries:

•	 India	 is	home	 to	1.3	billion	people.	That	 is	about	1/6th	of 	 the	world	and	hence	 the	
consumption story will always be huge. Also, the country has a very large ‘middle class’

•	 By	2020,	India	would	be	the	youngest	country	with	average	mean	age	of 	only	29

•	 Third	largest	economy	in	terms	of 	GDP	on	PPP	and	tenth	largest	by	nominal	GDP

•	 Large	pool	of 	young	skilled	labour	force,	which	is,	by	and	large,	educated	and	fluent	in	
English

•	 India	has	a	very	well	regulated	financial	market	and	a	very	stable	central	bank

•	 India	has	a	high	literacy	rate	at	74.04%

•	 Focus	of 	the	government	for	investor	friendly	policies

•	 Great	initiatives	by	the	government	such	as	–	Startup	India,	Digital	India,	Smart	cities	
project, Make in India to promote investments and business in India
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Indian Culture

2.1 Culture Aspects of Doing Business in India

 When doing business with Indians, Westerners sometimes have a hard time 
understanding their customs. This can lead to miscommunication and misunderstandings. 
A good understanding of  the underlying values, beliefs and assumptions of  Indian culture 
and how they manifest themselves in the market and workplace is essential to the success of  
there business.

 It pays to follow the adage: “When in Rome, do as the Romans do.” Some of  the 
important cultural aspects of  doing business in India has been listed below:

2.2 Introductions and Greetings in India

 A flexible approach is important and it is often best to be guided by the person with 
whom you are meeting. Etiquette requires a handshake, although some Indians may use the 
namaste, a common greeting involving pressing your palms together with fingers pointing 
upwards, and accompanied by a slight bow. When entering a business meeting, always greet 
the most senior person first. When exchanging business cards, make sure to receive the card 
with your right hand and put it away respectfully. Small talk at the beginning of  a business 
meeting is common and could include questions about your family. 

 In General, Indians place importance on and prefer using formal titles. So if  you are 
meeting a doctor or a professor they may expect or appreciate being addressed by their 
given title. The exception of  course if  they indicate otherwise. Using a Mr. or Mrs. when 
addressing a colleague or someone senior is preferred. Women in the workplace are often 
addressed as Madam and men as Sir. The suffix ‘Ji’ is commonly used especially when 
addressing someone senior both in age and in rank.

2
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2.3 Dressing

 Business dress code mostly consists of  smart, comfortable clothing. A lightweight suit 
is appropriate and ties are not compulsory, except in traditional sectors such as banking. 
Women are advised to wear a trouser suit or traditional saree for work. Keep in mind that 
India has a diverse and seasonal climate, so it is not always hot. Delhi and other parts of  north 
India can be extremely cold in winter. Hotels and offices can also have cold air conditioning, 
so it is worth packing a sweater, or of  course a pashmina.

2.4 Business Language and Communication in India

 English is widely spoken in business and is one of  India’s official languages. Many 
Indians and business managers speak it fluently, though of  course meaning can vary across 
cultures and countries. Indians may have a particular difficulty saying “no”, as it can convey 
an offensive message. Instead, they will prefer making statements such as “we’ll see”, “yes, 
but it may be difficult”, or “I will try” when they likely mean “no”. Listen carefully and be 
aware of  the meaning behind these answers. Do not attempt to compel your contact to be 
more direct, as this can be counter-productive.

 A good way to seek a more positive answer is to rephrase the question, for instance if  
you are trying to secure a meeting and there is some evasion, one approach is to ask what 
day and time would be convenient to meet. Similarly, if  there is resistance in providing a 
purchase order, the question could be asked when it is likely that a purchase order will be 
raised. This type of  questioning may provide a more meaningful response.

2.5 Indian Business Meetings and Negotiations

 Give as much warning as possible of  your intended dates of  travel and try to schedule 
your meetings well in advance. Do bear in mind that the arrangements may change several 
times and may not be confirmed until the day of  the meeting itself. Although punctuality 
is expected, be prepared for meetings to start and finish late and for interruptions to occur 
on a regular basis. Negotiations can be slow by International standards. Be patient and 
demonstrate good character; forcefulness will likely drive your contact away.

2.6 Understanding Business Relationships in India

 Business relationships are of  the utmost importance. Indians will base their decisions 
on trust and intuition as much as on statistics and data, so be mindful of  the importance of  
a good working relationship. Take the time to engage in small talk and get to know your 
prospective partner. Rushing straight into the business issue could be perceived as rudeness.
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2.7 The Role of Hierarchy in Indian Business

 Indian businesses are often very hierarchically structured. In negotiations, decisions 
are generally made at the highest level. Therefore, unless the company director, owner or 
a very senior manager is present at a meeting, a decision is not likely to occur at that stage. 
Roles are well defined and tasks such as manual labour will only be carried out by a specific 
person. An Indian manager is typically not expected to carry out tasks that could otherwise 
be undertaken by someone at a lower level in the organisation.

2.8 Conclusion

 When you choose to set up an India based office you will need to take into account 
these cultural differences. If  your office does not follow a vertically structured hierarchy, 
with closely defined responsibilities, it will be important to create a dynamic feedback and 
communication mechanism between your International and Indian employees to encourage 
collaboration. Interactions between International and Indian staff  may at times cause 
miscommunication.

 You may well find that your Indian operations are much more flexible than your 
International operations. Indian’s are often prepared to take on time sensitive and important 
tasks at the last minute. Likewise, your Indian staff  may find the rigidity of  timelines on the 
part of  your international staff  challenging and inflexible. Sensitising your International and 
Indian employees about the cultural differences is therefore important for smooth day to day 
operations.

Quick Guide to Indian Business Culture

•	 There	 are	 many	 India’s	 within	 India.	 India	 is	 a	 multilingual,	 multi-ethnic	 and	
pluralistic society, and vast cultural differences can be seen between North and 
South India

•	 Be	aware	of 	the	cultural	diversity	and	be	cautious	about	generalisations.	The	great	
Cambridge economist Joan Robinson once observed: “Whatever you can rightly say 
about India, the opposite is also true.”

•	 English	is	the	official	language	of 	business

•	 Be	prepared	for	meetings	to	start	and	finish	late	and	for	interruptions	to	occur	on	a	
regular basis

•	 There	is	a	more	formal	and	hierarchical	relationship	between	managers	and	staff 	in	
India

•	 Indians	place	great	 value	on	 relationships:	 take	 the	 time	 to	develop	 contacts	 and	
relationships

Indian Culture
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Legal System 

3.1 Legal System in India

 India became an independent democratic republic in 1947 and its constitution, which 
came into force on 26th November 1949, is the supreme law. India has a common law legal 
system whose infrastructure bears the influence of  British colonial rule. The constitution 
is based on the Government of  India Act 1935 passed by British Parliament. The Indian 
constitution lays out a federal Union of  29 States and 7 union territories. The Union and 
States have separate executive and legislative branches, whereas the territories are ruled by 
the national government. Law generated by the Union is superior to that of  the States.

 The nominal head of  the Union executive is an elected President, but the Prime Minister, 
leader of  the majority party and head of  the Union Council of  Ministers, is politically more 
powerful. India has a bicameral Parliament whose upper house is the Council of  States 
(Rajya Sabha) and whose lower house is the House of  People (Lok Sabha). The State 
executive is headed by a Governor, and while most have a unicameral legislative body called 
the Legislative Assembly, some are bicameral with a Legislative Council as well.

3.2 Indian Judicial System

 Indian judicial system is a three-tiered system comprising of  Supreme Court which is 
considered to be the highest court situated in the capital New Delhi. Then the high court 
standing at the head of  the state judicial system; followed by the district and sessions courts 
in the judicial districts, into which the states are divided. 

3.2.1 Supreme Court of India

 The Supreme Court is the highest court of  the country. Consisting of  the Chief  Justice 
of  India and 25 sanctioned judges, it has extensive powers in the form of  original, appellate 
and advisory jurisdictions.

3
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 The Supreme Court is a federal court, guardian of  the Constitution and the highest 
court of  appeal. Primarily, it is an appellate court which takes up appeals against judgments 
of  the High Courts of  the states and territories. However, it also takes writ petitions in cases 
of  serious human rights violations or any petition filed under Article 32 which is the right to 
constitutional remedies or if  a case involves a serious issue that needs immediate resolution. 
One of  the most important powers of  the Supreme Court of  India is that any law declared 
or	order/judgment	passed	by	it	is	binding	on	all	the	courts	within	the	territory	of 	India.	The	
Apex court also has the power and authority to review any order or judgment passed by it as 
well as transfer cases from one High Court to another or from the District Court of  one state 
to the District Court of  another State.

3.2.2 High Courts

 High courts of  India have jurisdiction over the states in which they are located. Currently 
there are 24 High courts in India at the state and union territory level of  India.  The Calcutta 
High Court is the oldest High Court of  India established in 1862.

 The work of  most High Courts primarily consists of  appeals from lower courts and 
writ petitions in terms of  Article 226 of  the constitution. Writ jurisdiction is also original 
jurisdiction of  High Court.

3.2.3 District Courts 

 District courts in India take care of  judicial matters at the District Level. The district 
court is presided over by one District Judge appointed by the state Governor on the advice of  
state chief  justice.  

 This is the principal court of  original civil jurisdiction besides the High Court of  the 
State and which derives its jurisdiction in civil matters primarily from the code of  civil 
procedure. The district court is also a court of  Sessions when it exercises its jurisdiction on 
criminal matters under the Code of  Criminal procedure.

3.2.4 Tribunals

 Tribunals in India have been formed to provide effective and speedy justice. Tribunals 
are especially effective in cases where there is specialized expertise required. Tribunal is 
an administrative body established for the purpose of  discharging quasi-judicial duties. 
An administrative tribunal is neither a court nor an executive body. It stands somewhere 
midway between a court and an administrative body. Some of  the Important Tribunals in 
India currently are:

•	 Income	Tax	Appellate	Tribunal

•	 Central	Excise	and	Service	Tax	Tribunal

•	 Central	Administrative	Tribunal

•	 National	Company	Law	Tribunal
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•	 Debts	Recovery	Tribunal

•	 Securities	Appellate	Tribunal

•	 Intellectual	Property	Appellate	Board

•	 National	Green	Tribunal

Legal System
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Important Sectors

 The important sectors of  the Indian economy have been shortly described below. By 
no means its an exhaustive list. 

4.1 Automotive Sector

 The automotive industry in India is one of  the largest in the world with an annual 
production of  25,316,044 vehicles including passenger vehicles, commercial vehicles, three 
wheelers, two wheelers and quadricycle in 2017 as against 24,016,599 in 2016, registering 
a growth of  5.41 percent over the same period last year. The automobile industry accounts 
for 7.1 per cent of  the country’s GDP. The Two Wheelers segment, with 81 per cent market 
share, is the leader of  the Indian Automobile market, owing to a growing middle class and 
a young population. Moreover, the growing interest of  companies in exploring the rural 
markets further aided the growth of  the sector. The overall Passenger Vehicle (PV) segment 
has 13 per cent market share.

 In order to keep up with the growing demand, several auto makers have started investing 
heavily in various segments of  the industry during the last few months. The industry has 
attracted FDI worth US$ 17.40 billion during the period April 2000 to June 2017, according 
to data released by Department of  Industrial Policy and Promotion (DIPP).

4
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4.1.1 FDI Policy

 The Government of  India encourages foreign investment in the automobile sector and 
allows 100 per cent FDI under the automatic route.

4.2 Automotive Components

 The domestic auto components industry grew the fastest in six years — by 14.3% to 
Rs2.92 lakh crore — in the last financial year driven by strong demand in aftermarket sales.  
The Indian auto-components market employs as many as 19 million people. In the last 
financial year, the auto component exports contributed 4% to India’s overall exports. The 
auto components sector has been observing robust growth, and turnover is anticipated to 
reach US$ 200 billion by FY26 from US$ 43.5 billion in FY17

 Favourable government policies such as Auto Policy 2002, Automotive Mission Plan 
2016-2026, National Automotive Testing and R&D Infrastructure Projects (NATRiPs), have 
helped the Indian auto components industry achieve considerable growth.

 India is emerging as global hub for auto component sourcing. A cost-effective 
manufacturing base keeps costs lower by 10-25 per cent relative to operations in Europe and 
Latin America. Relative to competitors, India is geographically closer to key automotive 
markets like the Middle East and Europe. Global auto component players are increasingly 
adopting a dual-shore manufacturing model, using overseas facilities to manufacture few 
types of  components and Indian facilities to manufacture the others. 
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4.2.1 FDI Policy

 100% FDI is allowed under the automatic route in the auto components sector, subject 
to all the applicable regulations and laws.

4.3 Biotechnology Sector

 India is among the top 12 biotech destinations in the world and ranks third in the Asia-
Pacific region. India has the second-highest number of  US Food and Drug Administration 
(USFDA)–approved plants, after the USA and is the largest producer of  recombinant 
Hepatitis B vaccine. Out of  the top 10 biotech companies in India (by revenue), seven have 
expertise in bio-pharmaceuticals and three specialize in agri-biotech.

 The Indian biotech industry holds about 2 per cent share of  the global biotech industry. 
The biotechnology industry in India, comprising about 800 companies, is expected to be 
valued at US$ 11.6 billion in 2017. The government has to invest US$ 5 billion to develop 
human capital, infrastructure and research initiatives if  it is to realise the dream of  growing 
the sector into a US$ 100 billion industry by 2025, as per Union Minister for Science and 
Technology.

 Biopharma is the largest sector contributing about 62 per cent of  the total revenue 
followed by bio-services (18 per cent), bio-agri (15 per cent), bio-industry (4 per cent), and 
bio-informatics contributing (1 per cent). The high demand for different biotech products has 
also opened up scope for the foreign companies to set up base in India. India has emerged as 
a leading destination for clinical trials, contract research and manufacturing activities owing 
to the growth in the bio-services sector.

Important Sectors 
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4.4 Civil Aviation Industry

 The civil aviation industry in India has emerged as one of  the fastest growing industries 
in the country during the last three years. India is currently considered the third largest 
domestic civil aviation market in the world. The Civil Aviation industry has ushered in a new 
era of  expansion, driven by factors such as low-cost carriers (LCCs), modern airports, FDI in 
domestic airlines, advanced IT interventions and growing emphasis on regional connectivity.
Domestic air traffic rose nearly 16 per cent in August 2017, continuing its double-digit 
growth, according to the civil aviation regulator DGCA. About 9.69 million passengers flew 
in August, up from 8.38 million a year earlier. Passengers carried by domestic airlines during 
January-August 2017 were 75.411 million as against 64.468 million during the corresponding 
period of  previous year, thereby registering a growth of  16.97 per cent, as per the DGCA. 
India, the third largest domestic air travel market, is estimated to see an investment of  $25 
billion in the next decade in the airports sector, a demand for 935 more planes and traffic 
growth of  13%.

4.4.1 FDI Policy

•	 The	extant	FDI	policy	on	Airports	permits	100%	FDI	under	automatic	route	

4.31 FDI Policy

•	 100%	FDI	is	allowed	under	the	automatic	route	for	greenfield	pharma

•	 100%	FDI	is	allowed	under	the	government	route	for	brownfield	pharma	in	upto	74%	
 FDI is under automatic route and beyond 74% is under government approval route

•	 FDI	up	to	100%	is	allowed	under	the	automatic	route	for	the	manufacturing	of 	medical	
 devices
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4.5 Chemical Industry

 By Output, India is Seventh largest producer of  chemicals worldwide and third largest 
producer in Asia. The estimated size of  Indian chemicals sector stands at approximately USD 
139 billion. India is also the fourth largest global producer of  agro chemicals.  Chemicals 
sector also acts as a key enabling industry and provides support for variety of  other sectors 
like agriculture, construction, leather etc.

 Indian chemical industry is expected to double its share in global chemical industry to 
5-6% by 2021 registering growth of  8-9% in the next decade. Number of  MNCs are focusing 
on India for their manufacturing hub. Lower cost of  labour, availability of  key raw materials, 
large consumer markets and adaptability to technology are some of  main attractions for 
having a strong manufacturing base in India.

4.5.1 FDI Policy

 100% FDI is allowed under the automatic route in the chemicals sector, subject to all the 
applicable regulations and laws.

Important Sectors 

•	 With	a	view	to	aid	in	modernization	of 	the	existing	airports	to	establish	a	high	standard	
and help ease the pressure on the existing airports, it has been decided to permit 100% 
FDI under automatic route in Brownfield Airport projects

•	 As	per	the	present	FDI	policy,	foreign	investment	up	to	49%	is	allowed	under	automatic	
route	 in	 Scheduled	 Air	 Transport	 Service/	 Domestic	 Scheduled	 Passenger	 Airline	
and regional Air Transport Service. FDI beyond 49% is allowed through Government 
approval. For Non-Resident Indians (NRIs), 100% FDI will continue to be allowed 
under automatic route. However, foreign airlines would continue to be allowed to invest 
in capital of  Indian companies operating scheduled and non-scheduled air-transport 
services up to the limit of  49% of  their paid up capital and subject to the laid down 
conditions in the existing policy

•	 Up	 to	 100%	 FDI	 is	 permitted	 in	 Non-scheduled	 air	 transport	 services	 under	 the	
automatic route

•	 Up	to	100%	FDI	is	permitted	in	helicopter	services	and	seaplanes	under	the	automatic	
route

•	 Up	to	100%	FDI	is	permitted	in	MRO	for	maintenance	and	repair	organisations;	flying	
training institutes; and technical training institutes under the automatic route

•	 Up	to	100%	FDI	is	permitted	in	Ground	Handling	Services	subject	to	sectoral	regulations	
& security clearance under automatic route
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4.6 Construction Industry 

 The Construction industry of  India is an important indicator of  the development as it 
creates investment opportunities across various related sectors. The industry is fragmented, 
with a handful of  major companies involved in the construction activities across all segments; 
medium-sized companies specializing in niche activities; and small and medium contractors 
who work on the subcontractor basis and carry out the work in the field. The sector is also 
the second largest  employer after the agriculture industry. 

 A total of  USD 650 Billion investments in urban infrastructure estimated over next 20 
years. Construction activities contribute more than 8% of  India’s GDP. 

4.6.1 FDI Policy

 Construction - Development projects (which include development of  townships, 
construction	of 	residential/commercial	premises,	road	or	bridges,	hotels,	resorts,	hospitals,	
educational institutes, recreational facilities, city and regional level infrastructure, townships) 
- 100% FDI through automatic route is permitted. The conditions under this sector are:

•	 No	minimum	land	area	requirement	in	case	of 	development	of 	serviced	plots

•	 In	case	of 	construction-development	projects,	minimum	floor	area	of 	20,000	sq.	mts

•	 The	investee	company	should	bring	in	a	minimum	FDI	of 	USD	5	Million	within	six	
months of  commencement of  the project. The commencement of  the project will be the 
date	of 	approval	of 	 the	building	plan/layout	plan	by	the	relevant	statutory	authority.	
Subsequent tranches of  FDI can be brought within the period of  10 years from the 
commencement of  the project or before the completion of  project, which ever expires 
earlier

•	 The	 investor	 will	 be	 permitted	 to	 exit	 on	 completion	 of 	 the	 project	 or	 after	 the	
development of  trunk infrastructure i.e., roads, water supply, street lighting, drainage 
and sewerage

•	 The	government	may,	in	view	of 	facts	and	circumstances	of 	a	case	permit	repatriation	
FDI or transfer of  stake by one Non-Resident investor to another Non-Resident investor 
before the completion of  project. These proposals will be considered by FIPB on case to 
case basis

•	 The	Indian	investee	company	will	be	permitted	to	sell	only	developed	plots.	(plots	where	
trunk infrastructure is available)

•	 It	is	clarified	that	100%	FDI	under	automatic	route	is	permitted	in	completed	projects	
for	operations	and	management	of 	townships,	malls/shopping	complexes	and	business	
constructions
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•	 FDI	is	not	allowed	in	the	real	estate	business	or	construction	of 	a	farmhouse	and	trading	
in transferable development rights (TDR)

•	 100%	FDI	is	allowed	under	the	automatic	route	for	urban	infrastructure	areas	like	urban	
transport, water supply, sewerage and sewage treatment subject to relevant rules and 
regulations

4.7 Defence Manufacturing 

 The Defence industry of  India is a strategically important sector in India. With strength 
of  over 1.3 million active personnel, it is world’s 3rd largest military force and has the world’s 
largest volunteer army. The allocation of  Defence in the India’s union budget is approx. 
USD 34.53 billion and 31.1% of  the defence budget is spent on capital acquisitions. 60% of  
defence related requirements are met by imports which offers a huge opportunity for import 
substitution.

 The defence procurement is governed by the Defence Procurement Procedure (DPP 
2016). The key objectives of  the defence offset policy is to leverage capital acquisitions to 
develop the domestic defence industry. Mandatory offset requirements of  a minimum of  
30% for procurement of  defence equipment in excess of  USD 307.69 million have been 
envisaged.

4.7.1 FDI Policy

•	 100%	FDI	in	defence	sector:	Up	to	49%	under	automatic	route;	FDI	above	49%,	through	
Government route where it is likely to result in access to modern technology

•	 The	defence	industry	is	subject	to	industrial	licenses	under	the	Industries	(Development	
and Regulation) Act, 1951 and manufacturing of  small arms ammunition under Arms 
Act, 1959

•	 The	requirement	of 	single	largest	Indian	ownership	of 	51%	of 	equity	removed

•	 A	lock-in	period	of 	three	years	on	equity	transfer	has	been	done-away	with	in	FDI	for	
defence.

FDI in the defence sector is subject to other security conditions.

Important Sectors 
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4.8 Electrical Machinery 

 India produces the full range of  electric power generation and transmission machinery. 
The electrical machinery industry consists of  4 key product categories:

a) Generation Machinery

b)  Transmission Machinery

c)  Distribution Machinery

d) Others including electric motors, wires and cables

 The market has grown 11.6% in the past 10 years with the estimated market value to 
reach USD 100 Billion by 2022. Market-oriented reforms, such as the target of  ‘Power for All’ 
and plans to add 93 GW by 2022 which will generate huge demand for power transmission 
& distribution equipment.

 Investments in R&D in the electrical machinery industry are amongst the largest in 
India’s corporate sector. India also has a comparative advantage in terms of  manufacturing 
costs, market knowledge, technology and creativity.

4.8.1 FDI Policy

 100% FDI is allowed under the automatic route in the electrical machinery sector, 
subject to all applicable regulations and laws.

4.9 Food Processing Industry

 The Indian food industry is poised for huge growth, increasing its contribution to world 
food trade every year. In India, the food sector has emerged as a high-growth and high-
profit sector due to its immense potential for value addition, particularly within the food 
processing industry. The Indian food and grocery market is the world’s sixth largest, with 
retail contributing 70 per cent of  the sales. The Indian food processing industry accounts 
for 32 per cent of  the country’s total food market, one of  the largest industries in India 
and is ranked fifth in terms of  production, consumption, export and expected growth. It 
contributes around 8.80 and 8.39 per cent of  Gross Value Added (GVA) in Manufacturing 
and Agriculture respectively, 13 per cent of  India’s exports and six per cent of  total industrial 
investment. The Indian gourmet food market is currently valued at US$ 1.3 billion and is 
growing at a CAGR of  20 per cent. India’s organic food market is expected to increase by 
three times by 2020.
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 The online food ordering business in India is in its nascent stage, but witnessing 
exponential growth. With online food delivery players like FoodPanda, Zomato, TinyOwl 
and Swiggy building scale through partnerships, the organised food business has a huge 
potential and a promising future. The online food delivery industry grew at 150 per cent year-
on-year with an estimated Gross Merchandise Value (GMV) of  US$ 300 million in 2016.

4.9.1 FDI Policy

•	 100%	FDI	is	permitted	under	the	automatic	route	in	food	processing	industries

•	 100%	FDI	is	allowed	through	government	approval	route	for	trading,	including	through	
e-commerce in respect of  food products manufactured or produced in India

4.10 IT and BPM Industry

 IT- BPM sector has become one of  the most significant growth catalysts for the Indian 
economy, contributing immensely to the country’s GDP (9.3%) and public welfare.  India 
has captured a sizeable portion of  the global technology sourcing business. The Indian IT 
industry’s (including hardware) share in the global market stands at 7% and growth has 
been largely due to exports. 60% firms use India for testing services before taking software 
products global.

 Indian IT & BPM industry is expected to grow to USD 300 billion by 2020.

Important Sectors 
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4.10.1   FDI Policy

•	 FDI	 up	 to	 100%	 under	 the	 automatic	 route	 is	 allowed	 in	 data	 processing,	 software	
development and computer consultancy services; software supply services; business 
and management consultancy services, market research services, technical testing and 
analysis services

•	 100%	 FDI	 is	 permitted	 in	 B2B	 E-commerce,	 however	 no	 FDI	 is	 permitted	 in	 B2C	
e-commerce. As per these new guidelines on FDI in e-commerce, 100% FDI under 
automatic route is permitted in marketplace model of  e-commerce, while FDI is not 
permitted in inventory based model of  e-commerce

4.11 Media and Entertainment

 The Indian Media and Entertainment (M&E) industry is a sunrise sector for the economy 
and is making high growth strides. Proving its resilience to the world, the Indian M&E 
industry is on the cusp of  a strong phase of  growth, backed by rising consumer demand 
and improving advertising revenues. The industry has been largely driven by increasing 
digitisation and higher internet usage over the last decade. Internet has almost become a 
mainstream media for entertainment for most of  the people. The Indian advertising industry 
is projected to be the second fastest growing advertising market in Asia after China. At 
present, advertising revenue accounts for around 0.38 per cent of  India’s GDP.

 The Indian media & entertainment sector is expected to grow at a CAGR of  13.9 per 
cent, to reach US$ 37.55 billion by 2021 from US$ 19.59 billion in 2016, outshining the 
global average of  4.2 per cent. Over FY 2016-21, radio will likely grow at a CAGR of  16.1 
per cent, while digital advertising will grow at 30.8 per cent. The largest segment, India’s 
television industry, is expected to grow at a CAGR of  14.7 per cent, while print media is 
expected to grow at a CAGR of  7.3 per cent. 

 India is one of  the highest spending and fastest growing advertising market globally. The 
country’s expenditure on advertising is expected to grow at 12 per cent to Rs 61,100 crore 
(US$ 9.47 billion) in the year 2017. Mobile advertisement spending in India is estimated to 
grow to Rs 10,000 crore (US$ 1.55 billion) by the end of  2018, according to a joint report 
titled ‘Mobile Ecosystem and Sizing Report’ by Mobile Marketing Association (MMA).

4.11.1   FDI Policy

Broadcasting Carriage Services:

•	 FDI	in	Teleports,	DTH,	Multi-System	Operator,	cable	networks	in	DAS	areas,	mobile	
TV, Headend-in-the-Sky Broadcasting Services are allowed up to 74% with FDI, up to 
49% under the Automatic route. FDI beyond 49% (up to 74%) is permitted under the 
government route
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•	 FDI	in	local	cable	networks	and	MSO	in	non-DAS	areas	is	allowed	up	to	49%	under	the	
Automatic route

Broadcasting Content Services:

•	 FDI	in	FM	radio	is	allowed	up	to	26%	under	the	government	route

•	 FDI	uplinking	of 	‘News	and	Current	Affairs’	TV	channels	is	allowed	up	to	26%	under	
the government route

•	 FDI	uplinking	of 	 ‘Non-News	and	Current	Affairs’	TV	channels/downlinking	of 	TV	
channels is allowed up to 100% under the government route

Print Media:

•	 26%	 FDI	 under	 the	 government	 approval	 route	 is	 allowed	 in	 the	 publishing	 of 	
newspapers and periodicals dealing with news and current affairs

•	 26%	FDI	under	the	government	approval	route	is	allowed	in	the	publication	of 	Indian	
editions of  foreign magazines dealing with news and current affairs

•	 100%	FDI	under	the	government	approval	route	is	allowed	in	publishing/printing	of 	
scientific	and	technical	magazines/speciality	journals/periodicals

•	 26%	FDI	under	the	Government	approval	route	is	allowed	in	publication	of 	facsimile	
editions of  foreign newspapers. However, foreign investment up to 100% is allowed 
in case of  foreign publishing houses bringing out facsimile editions of  their own 
newspapers through wholly owned subsidiary

 Investments are subject to fulfilling security conditions, rules and regulations of  the 
Ministry of  Information and Broadcasting and all other relevant legalities

4.12 Oil and Gas

 The oil and gas sector is among the six core industries in India and plays a major 
role in influencing decision making for all the other important sections of  the economy. 
In 1997–98, the New Exploration Licensing Policy (NELP) was envisaged to fill the ever-
increasing gap between India’s gas demand and supply. NELP has now been replaced by 
HELP (Hydrocarbon Exploration Licensing Policy) providing marketing freedom to the 
contractors. India’s economic growth is closely related to energy demand; therefore, the 
need for oil and gas is projected to grow more, thereby making the sector quite conducive for 
investment.

Important Sectors 
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 India is expected to be one of  the largest contributors to non-OECD petroleum 
consumption growth globally. Total oil imports rose 4.24 per cent year-on-year to US$ 86.45 
billion in 2017. India’s oil consumption grew 8.3 per cent year-on-year to 212.7 million 
tonnes  as against the global growth of  1.5 per cent, thereby making it the third-largest oil 
consuming nation in the world.

 India is the fourth-largest Liquefied Natural Gas (LNG) importer after Japan, South 
Korea and China, and accounts for 5.8 per cent of  the total global trade. Domestic LNG 
demand is expected to grow at a CAGR of  16.89 per cent to 306.54 MMSCMD by 2021 
from 64 MMSCMD in 2015.

4.12.1   FDI Policy

•	 Exploration	activities	of 	oil	and	natural	gas	fields,	infrastructure	related	to	marketing	of 	
petroleum products and natural gas, marketing of  natural gas and petroleum products, 
petroleum products’ pipelines, natural gas pipelines, LNG regasification infrastructure, 
market study, formulation and petroleum refining in private sector, subject to the existing 
sectoral policy and regulatory framework in the oil marketing sector and the policy of  
the government or private participation in exploration of  oil and the discovered fields of  
natural oil companies - 100% FDI, automatic route

•	 Petroleum	 refining	 by	PSU,	without	 disinvestment	 of 	 dilution	of 	 domestic	 equity	 in	
existing PSUs - 49% automatic route
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4.13 Pharmaceuticals Industry

 The Indian pharmaceuticals market is the third largest in terms of  volume and thirteenth 
largest in terms of  value, and it accounts for 20 per cent in the volume terms and 1.4 per cent 
in value terms of  the Global Pharmaceutical Industry as per a report by Equity Master. 
India is the largest provider of  generic drugs globally with the Indian generics accounting 
for 20 per cent of  global exports in terms of  volume. Of  late, consolidation has become 
an important characteristic of  the Indian pharmaceutical market as the industry is highly 
fragmented.

 The Indian pharma industry, which is expected to grow over 15 per cent per annum 
between 2015 and 2020, will outperform the global pharma industry, which is set to grow at 
an annual rate of  5 per cent between the same period. The market is expected to grow to US$ 
55 billion by 2020, thereby emerging as the sixth largest pharmaceutical market globally by 
absolute size, as stated by Mr Arun Singh, Indian Ambassador to the US. Branded generics 
dominate the pharmaceuticals market, constituting nearly 80 per cent of  the market share (in 
terms of  revenues). The sector is expected to generate 58,000 additional job opportunities by 
the year 2025. 

 India’s pharmaceutical exports stood at US$ 16.4 billion in 2016-17 and is expected to 
grow by 30 per cent over the next three years to reach US$ 20 billion by 2020, according to 
the Pharmaceuticals Export Promotion Council of  India (PHARMEXCIL).

Important Sectors 
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4.13.1   FDI Policy

•	 100%	FDI	is	allowed	under	the	automatic	route	for	greenfield	pharma

•	 100%	FDI	is	allowed	under	the	government	route	for	brownfield	pharma	in	upto	74%	
FDI is under automatic route and beyond 74% is under government approval route

Other conditions:

•	 ‘Non-compete’	clause	would	not	be	allowed	except	 in	special	circumstances	with	the	
approval of  the FIPB

•	 The	prospective	investor	and	the	prospective	investee	are	required	to	provide	a	certificate	
along with the FIPB application as per Annexure-1

•	 Government	may	incorporate	appropriate	conditions	for	FDI	in	brownfield	cases,	at	the	
time of  granting approval

4.14 Ports and Shipping

 According to the Ministry of  Shipping, around 95 per cent of  India’s trading by volume 
and 70 per cent by value is done through maritime transport. India has 12 major and 200 
notified minor and intermediate ports. The Indian ports and shipping industry plays a vital 
role in sustaining growth in the country’s trade and commerce. India is the sixteenth largest 
maritime country in the world, with a coastline of  about 7,517 km. The Indian Government 
plays an important role in supporting the ports sector. In this direction, to harness India’s 
7,500 km long coastline, 14,500 km of  potentially navigable waterways and strategic location 
on key international maritime trade routes, the Government of  India has embarked on 
the ambitious Sagarmala Programme which aims to promote port-led development in the 
country.

 As part of  the programme, a National Perspective Plan (NPP) for the comprehensive 
development of  India’s coastline and maritime sector has been prepared which was released 
by the Hon’ble Prime Minister, on 14th April, 2016 at the Maritime India Summit 2016.
Cargo traffic handled by India’s major ports increased 3.26 per cent year-on-year to 273.96 
million tonnes (MT) during April-August 2017.  118 projects involving investment of  USD 
7.73 Billion have been approved in the last 4 years. 
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4.15 Renewable Energy

 India has the fifth largest power generation portfolio in the world and its current 
renewable energy contribution stands at 44.812 GW which includes 27.441 GW of  Wind 
power and 8.062 GW of  Solar power installed capacity in the country. The country also has 
the fourth largest installed capacity of  wind power. The government has as ambitious target 
of  175 GW of  renewable power by 2022 which will include 100 GW of  Solar power, 60 GW 
from wind power, 10 GW from biomass power and 5 GW from small hydro power.

4.14.1   FDI Policy

•	 To	attract	investment	for	the	growth	of 	this	sector,	the	Government	has	allowed	100%	
FDI in the shipping sector

•	 100%	FDI	is	allowed	under	the	automatic	route	for	projects	related	to	the	construction	
and maintenance of  ports and harbours

Important Sectors 
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4.16 Roads and Highways

 India has the second largest road network across the world at 5.4 million km. This road 
network transports more than 60 per cent of  all goods in the country and 85 per cent of  
India’s total passenger traffic. Road transportation has gradually increased over the years 
with the improvement in connectivity between cities, towns and villages in the country. The 
Indian roads carry almost 90 per cent of  the country’s passenger traffic and around 65 per 
cent of  its freight. In India sales of  automobiles and movement of  freight by roads is growing 
at a rapid rate. Cognizant of  the need to create an adequate road network to cater to the 
increased traffic and movement of  goods.

4.15.1   FDI Policy

 FDI up to 100% is permitted under the automatic route for renewable energy generation 
and distribution projects subject to provisions of  The Electricity Act, 2003.
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4.16.1   FDI Policy

•	 100%	FDI	is	allowed	under	the	automatic	route	in	the	road	and	highways	sector,	subject	
to applicable laws and regulation

4.17 Textiles and Garments

 India’s textiles sector is one of  the oldest industries in Indian economy dating back 
several centuries. Even today, textiles sector is one of  the largest contributors to India’s 
exports with approximately 13 per cent of  total exports. The textiles industry is also labour 
intensive and is one of  the largest employers. The textile industry has two broad segments. 
First, the unorganised sector consists of  handloom, handicrafts and sericulture, which are 
operated on a small scale and through traditional tools and methods. The second is the 
organised sector consisting of  spinning, apparel and garments segment which apply modern 
machinery and techniques such as economies of  scale.

 The Indian textiles industry, currently estimated at around US$ 120 billion, is expected 
to reach US$ 230 billion by 2020. The Indian Textile Industry contributes approximately 2 
per cent to India’s GDP 10 per cent of  manufacturing production and 14 per cent to overall 
Index of  Industrial Production (IIP).

Important Sectors 
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4.18 Tourism and Hospitality

 The Indian tourism and hospitality industry has emerged as one of  the key drivers 
of  growth among the services sector in India. Tourism in India has significant potential 
considering the rich cultural and historical heritage, variety in ecology, terrains and places 
of  natural beauty spread across the country. Tourism is also a potentially large employment 
generator besides being a significant source of  foreign exchange for the country.

 Foreign tourist arrivals (FTAs) in India increased 18 per cent year-on-year to reach 
723,000 in September 2017. FTAs on e-Tourist Visa in India increased 71 per cent year-on-
year to 118,000 in September 2017. India’s Foreign Exchange Earnings (FEEs) increased 
16.1 per cent year-on-year to US$ 2.176 billion in August 2017. India is expected to move up 
five spots to be ranked among the top five business travel market globally by 2030, as business 
travel spending in the country is expected to treble until 2030 from US$ 30 billion in 2015.

4.17.1   FDI Policy

 100% FDI is allowed under the automatic route in the textile sector; investment is 
subject to all applicable regulations and laws.
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4.18.1   FDI Policy

•	 100%	FDI	is	allowed	under	the	automatic	route	in	tourism	and	hospitality,	subject	to	
applicable regulations and laws

•	 100%	 FDI	 allowed	 in	 tourism	 construction	 projects,	 including	 the	 development	 of 	
hotels, resorts and recreational facilities

Important Sectors 
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Important 
Business Laws

5.1 Commercial Laws

 Commercial law in India governs the broad areas of  business, trade, commerce, sales, 
and consumer transactions. Commercial law covers numerous issues of  law, such as contracts, 
banking, bankruptcy, credit transactions, secured transactions, real estate and others.

5.1.1 The Companies Act, 2013

 The Companies Act inter alia regulates incorporation of  a company, responsibilities 
of  a company, directors, dissolution of  a company. The companies Act also regulates the 
following:

•	 Mode	of 	allotment	of 	securities,	share	capital,	debentures,	deposits

•	 Lays	down	manner	of 	administration	and	management	of 	a	company

•	 Dividend	declaration,	audit	of 	accounts,	responsibilities	of 	directors

•	 Gives	powers	to	NCLT

•	 Amalgamation,	registered	valuers,	sick	companies	etc

5.1.2 The Limited Liability Partnership Act, 2008

 The LLP Act, 2008 was enacted by the Parliament of  India to introduce and legally 
sanction the concept of  LLP in India. Unlike the general partnerships in India, LLP is a 
body corporate and legal entity separate from its partners, have Perpetual succession and any 
change in the partners of  a LLP shall not affect the existence, rights or liabilities of  the LLP. 

5
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5.1.3 The Indian Partnership Act, 1932

 The Indian Partnership Act, defines Partnership as a relation between persons who have 
agreed to share profits of  a business carried on by all or any of  them acting for all. Some of  
the salient features are:

•	 Association	of 	two	or	more	persons

•	 Agreement	must	be	to	share	profit	of 	the	business

•	 Business	must	be	carried	on	by	all	or	any	of 	them	acting	for	all

•	 They	have	unlimited	liability

5.1.4 Foreign Exchange Management Act, 1999 

 When a business enterprise imports goods from other countries, exports its products to 
them or makes investments abroad, it deals in foreign exchange. Foreign exchange means 
‘foreign currency’ and includes:- 

(i) deposits, credits and balances payable in any foreign currency

(ii) drafts, travellers’ cheques, letters of  credit or bills of  exchange, expressed or drawn in 
Indian currency but payable in any foreign currency

(iii) drafts, travellers’ cheques, letters of  credit or bills of  exchange drawn by banks, 
institutions or persons outside India, but payable in Indian currency

 The Act applies to all branches, offices and agencies outside India, owned or controlled 
by a person resident in India. FEMA is an investor friendly legislation and its violation 
implies only payment of  monetary penalties and fines.

The objectives of  FEMA are: 

(i) To facilitate external trade and payments

(ii) To promote the orderly development and maintenance of  foreign exchange market

RBI Master Circulars are issued under FEMA to govern the transactions involving 
Foreign Exchange.

5.1.5 The Shops and Establishment Act

 The Shops and Establishment Act is enforced by the state governments of  India. The 
act defines laws relating to the regulation of  conditions of  work and employment in shops, 
commercial establishments, residential hotels, restaurants, theatres, other places of  public 
amusement or entertainment and other establishments. It defines opening and closing hours 
of  shops, weekly offs, age limit and regulations for employees. 
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5.1.6 Professional Tax

 Professional Tax is a regulation enforced by various state governments. It states that 
every person engaged in any professional, trade, calling or employment are liable to pay 
professional tax. On applicability under the provisions of  this law, the employer has to get 
registered and pay professional tax as an employer and also on behalf  of  the employee. 

5.1.7 The Indian Stamp Act, 1899

 The Indian Stamp Act, provides to collect stamp duty on an instrument or conveyance 
on which such stamp duty is payable. The Act states how much stamp duty is to be paid 
and by whom. Stamp Duty is collected by the States and hence each states have their own 
rules prescribed for the same. The time of  stamping instruments, valuation are all described 
therein. 

5.1.8 The Indian Contract Act, 1872

 The Indian Contract Act occupies an important place in the Commercial Law. Without 
contract Act, it would have been difficult to carry on trade. It is not only the business 
community which is concerned with the Contract Act, but it affects everybody. The objective 
of  the Contract Act is to ensure that the rights and obligations arising out of  a contract are 
honoured and that legal remedies are made available to an aggrieved party against the party 
failing to honour his part of  agreement. The Indian Contract Act makes it obligatory that 
this is done and compels the defaulters to honour their commitments.

5.1.9 The Negotiable Instrument Act, 1881

 A negotiable instrument is a written and signed document entitling a person to a sum of  
money specified in the instrument. It includes promissory notes, bills of  exchange, cheque, 
holder, holder in value, drawer, drawee etc. 

 As per Section 138 of  the Act, dishonour of  cheque is a criminal offence and it is 
important that the payer ensures there are sufficient funds before issuing a cheque.   

5.1.10  Consumer Protection Act, 1986

 Consumer Protection Act is an Act of  the Parliament of  India enacted in 1986 to protect 
the interests of  consumers in India. It makes provision for the establishment of  consumer 
councils and other authorities for the settlement of  consumers’ disputes and for matters 
connected therewith.

5.1.11  The Anti-Bribery Law 

 As in many rapidly developing economies, the opportunities from great wealth creation 
bring accompanying challenges. When doing business in India one of  the challenges is 
around the issue of  bribery and corruption.

Important Business Laws
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 India does have existing anti-corruption legislation such as the Prevention of  Corruption 
Act (“PC Act”) 1988, the IPC 1960, Prevention of  Money Laundering Act, 2002, Right to 
Information Act, 2005, and the Central Vigilance Act, 2003 to name a few. In an endeavor 
to promote good governance, India has taken a number of  initiatives towards containing 
corruption including the amendments proposed to the PC Act (Proposed amendments as 
per PC (Amendment) Bill 2013 and recommendations of  Standing Committee and Law 
Commission on Bill). These amendments, such as a new corporate offence of  giving a 
bribe to a public official to gain a business advantage and a new strict liability offence of  
management participation in corporate offending, could impact private and public sector 
alike.

5.1.12  The Sale of Goods Act, 1930

 Indian Sale of  Goods Act 1930 is a Mercantile Law. The Sale of  Goods Act is kind of  
Indian Contract Act. It came into existence on 1 July 1930. It is a contract whereby the seller 
transfers or agrees to transfer the property in the goods to the buyer for price. It is applicable 
all over India, except J&K. The goods are sold from owner to buyer for a certain price and at 
a given period of  time. 

5.1.13  The Competition Act, 2002

 The Competition Act was passed keeping in view of  the economic development of  the 
country with the following objective:

•	 To	prevent	practices	having	adverse	effect	on	competition

•	 To	promote	and	sustain	competition	in	markets

•	 To	protect	the	interest	of 	consumers	and	to	ensure	freedom	of 	trade	carried	on	by	other	
participants in markets

5.1.14  The Insolvency and Bankruptcy code, 2016

 The IBC is an Act to consolidate and amend the laws relating to

•	 Reorganisation	and	insolvency	resolution	of 	corporate	persons,	partnership	firms	and	
individuals in a time bound manner for maximization of  value of  assets of  such persons

•	 Promote	entrepreneurship	

•	 Make	 available	 credit	 and	 balance	 the	 interests	 of 	 all	 the	 stakeholders	 including	
alteration in the order of  priority of  payment of  Government dues and to establish an 
Insolvency and Bankruptcy Board of  India, and for matters connected therewith or 
incidental thereto



37

5.2   Employment Laws 

 The employment laws in India are meant to protect the workers from exploitation and 
ensure them basic facilities, benefits and security. Each of  the laws is a response to the need 
of  the working community to ensure them the right of  certain benefits like social security, 
welfare, retirement benefits, bonus.

5.2.1  The Payment of Bonus Act, 1965

 The Payment of  Bonus Act provides for the payment of  bonus to persons employed in 
a factory or in certain establishments in India either on the basis of  profits or on the basis 
of  production or productivity and is applicable to every establishment in which 20 or more 
persons are employed. The Bonus Act provides for the payment of  bonus between 8.33% to 
20%. However, for the calculation of  bonus a maximum salary of  Rs 7,000 is considered.

5.2.2  Payment of Wages Act, 1936

 The Payment of  Wages Act is an act to regulate the payment of  wages to certain classes 
of  employed persons. The Act seeks to ensure that the employers make a timely payment of  
wages to the employees working in establishments and to prevent unauthorized deductions 
from the wages. According to the Act, all wages shall be in current coin or notes or by cheque 
or by crediting the wages directly in the bank account.

5.2.3  Payment of Gratuity Act, 1972

 The Act applies to (i) every factory, mine, oilfield, plantation, port and railway company; 
(ii) every shop or establishment in which 10 or more persons are employed. The Act provides 
for a scheme of  payment of  gratuity to employees and enforced the payment of  gratuity, 
a reward for long service. To be eligible for gratuity, An employee should have completed 
atleast 5 years of  continuous service. 

5.2.4  Industrial Disputes Act, 1947

 The Industrial Disputes Act was enacted for investigation and settlement of  industrial 
disputes in any industrial establishment. Industrial dispute has been defined as a dispute or 
difference between workmen and employers or between workman, which is connected with 
employment or non-employment or the terms of  employment or with the conditions of  
labour. 

5.2.5  Employees Provident Fund and Miscellaneous Provisions Act, 1952

 The Employees Provident Fund and Miscellaneous Provisions Act provides for 
the institution of  provident funds, pension funds, and deposit linked insurance funds for 
employees and applies to all establishments employing 20 or more persons. 

Important Business Laws
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5.3  Financial Laws 

 
5.3.1  The Foreign Contribution (Regulation) Act, 2010

 The Foreign Contribution Act regulates the acceptance and utilisation of  foreign 
contribution by certain individuals or associations or companies and prohibits acceptance 
and utilisation of  foreign contribution or foreign hospitality for any activities detrimental 
to the national interest and for matters connected therewith.  The law seeks to monitor and 
control the funds coming into the country through certain individuals or associations or 
companies that can have adverse impact on national interest. 

5.3.2  The Securities Contracts (Regulations) Act, 1956

 The Securities Contracts Act is to prevent undesirable transactions in securities by 
regulating the business of  dealing therein, by providing for certain other matters connected 
therewith. The law covers all kinds of  securities and seeks to regulate dealing in them. 

5.3.3  The Prevention of Money Laundering Act, 2002

 The Prevention of  Money Laundering Act is to prevent money laundering activities and 
confiscate property derived from or involved in money laundering. This Act defines money 
laundering activities, punishment for such offences, attachment of  property, adjudicating 
authorities and their powers etc. 

CODE ON WAGES, 2017

The Code on Wages Bill, 2017 proposes to replace four federal labor laws: The Minimum 
Wages Act, 1948; The Payment of  Wages Act, 1936; The Payment of  Bonus Act, 1965; 
and The Equal Remuneration Act, 1976

The Wage Code has already been approved by the Union Cabinet and has been introduced 
in the lower house of  the parliament. The legislation requires the consent of  both houses 
of  parliament and presidential assent to become law.

It has been proposed that several other federal labor laws be consolidated into three codes: 
Code on Industrial Relations, the Code of  Social Security and Welfare,and the Code on 
Occupational Safety, Health & Working Conditions. However, trade union resistance has 
so far blocked legislative action.
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5.4 Tax Laws

5.4.1 The Income Tax Act, 1961

 The Act is the charging Statute of  Income Tax in India. It provides for levy, 
administration, collection and recovery of  Income Tax. The same has been dealt in detail 
in this book. Further, the Multinational companies that are resident of  another country but 
are subject to tax in India owing to the source of  income being in India, are eligible to claim 
benefit available under the DTAA entered between India and their home country.

5.4.2  Goods & Services Tax

 Goods & Service Tax is the biggest indirect tax reform of  India, Which aims to remove 
tax barriers GST is the biggest indirect tax reform of  India. It is a single tax on the supply of  
goods and services. It is a destination based tax, Which has subsumed Central Excise Law, 
Service Tax Law, VAT, Entry Tax, Octroi, etc. The same has been dealt in detail in this book.

5.4.3  Customs Act, 1962

 In India, the basic law for levy and collection of  customs duty is Customs Act, 1962. It 
provides	for	levy	and	collection	of 	duty	on	imports	and	exports,	import/export	procedures,	
prohibitions on importation and exportation of  goods, penalties, offences, etc.

Important Business Laws
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New Initiatives

6.1 Make in India

6.1.1 What is Make in India?

 Make in India is an initiative which was launched by Prime Minister Narendra Modi in 
2014 as part of  a wider set of  nation building initiatives. The primary goal of  Make in India 
was to make India a global manufacturing hub, by encouraging both multinational as well as 
domestic companies to manufacture their products within the country. Led by the DIPP, the 
initiative aims to raise the contribution of  the manufacturing sector to 25% of  the GDP by 
the year 2025 from its current 16%. Make in India has introduced multiple new initiatives, 
promoting FDI, implementing intellectual property rights and developing the manufacturing 
sector.

6.1.2 Focus of Make in India

 The focus of  Make in India program is on 25 sectors. These include: automobiles, 
aviation, chemicals, IT & BPM, pharmaceuticals, construction, defense manufacturing, 
electrical machinery, food processing, textiles and garments, ports, leather, media and 
entertainment, wellness, mining, tourism and hospitality, railways, automobile components, 
renewable energy, biotechnology, space, thermal power, roads and highways and electronics 
systems. The dedicated website for this initiative (www.makeinindia.com) not only showcases 
the 25 sectors but also puts focus on the live projects like industrial corridors and policies 
in the area of  FDI, national manufacturing, intellectual property and new initiatives. The 
Investor Facilitation Cell is an integral part of  this website, which aims at providing all 
information/data	analysis	to	investors	across	sectors.

6
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6.1.3 Zero defect Zero effect

 A key phase associated with the Make in India campaign is ‘Zero defect zero effect’. In 
the words of  Prime Minister Narendra Modi, “Let’s think about making our product which 
has ‘zero defect’… and ‘zero effect’ so that the manufacturing does not have an adverse effect 
on our environment”. Thus, sustainable development in the country is being made possible 
by imposing high-quality manufacturing standards while minimising environmental and 
ecological impact.

6.1.4 Achievements thus far

 Some of  the big achievements due to this initiative are as follows:

•	 Announcement	of 	 Japan	 to	 set	up	a	USD	12	Billion	 fund	 for	Make	 in	 India-related	
projects, called the “Japan-India Make-in-India Special Finance Facility”

•	 Huawei	opened	a	new	R&D	campus	in	Bengaluru	and	is	in	the	process	of 	setting	up	a	
telecom hardware manufacturing plant in Chennai

•	 France-based	LH	Aviation	signed	an	MoU	with	OIS	Advanced	Technologies	to	set	up	
a manufacturing facility in India for producing drones

•	 Foxconn	announced	it	would	invest	USD	5	billion	over	five	years	for	R&D	and	creating	
a hi-tech semiconductor manufacturing facility in Maharashtra

•	 General	Motors	committed	to	invest	USD	1	Billion	to	start	manufacturing	automobiles

•	 Samsung	to	invest	into	a	manufacturing	facility

The above are just some of  the positive outcomes from the initiative of  “Make in India”

6.2 Ease of Doing Business

6.2.1 What is Ease of Doing business?

 The EODB index is a ranking system established by the World Bank Group. In the 
EODB index, ‘higher rankings’ (a lower numerical value) indicate better, usually simpler, 
regulations for businesses and stronger protections of  property rights.

 The research presents data for 189 economies and aggregates information from 10 areas 
of  business regulation:

•	 Starting	a	Business

•	 Dealing	with	Construction	Permits

•	 Getting	Electricity
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•	 Registering	Property

•	 Getting	Credit

•	 Protecting	Minority	Investors

•	 Paying	Taxes

•	 Trading	across	Borders

•	 Enforcing	Contracts

•	 Resolving	Insolvency

6.2.2 India in Ease of Doing Business

 In 2015, the Prime Minister, in his speech to the Make In India audience stated that he 
wished to take India higher in the Ease-of-Doing-Business Index. Among the chosen 189 
countries for this index, India was ranked 134 in 2015 on the World Bank’s Doing Business 
index. Since then there has been a remarkable improvement. In 2018, India has moved up to 
the rank of  100. 

YEAR 2014 2015 2016 2017 2018

INDIA’S EODB RANKING 142 134 130 131 100

It is Prime Ministers aim to reach in the Top 50 by 2020.

6.2.3 Key Initiatives by government of India to improve its ranking

 Economic activity requires facilitating and sensible rules that encourage business 
activities	 from	 start-up	 to	 growth	 phases	 for	 the	 business/industrial	 firms	 to	 flourish.		
Similarly, creating distortions in the economy should be avoided. Given this supportive role of  
business regulations, governments and institutions are giving high priority to design business 
facilitating regulations. In India, several measures have been taken by the government to 
make business regulations simpler. Few of  the important ones are as follows:

•	 Implementation	of 	GST,	which	is	a	comprehensive,	multi	stage,	destination-based	tax.	
All the state & central taxes and levies were subsumed in GST

•	 Purpose	 of 	 the	 IBC,	 2016	 is	 to	 consolidate	multiple	 insolvency	 laws	 into	 one	 single	
statute, and to ensure time-bound resolution process to maximize debt recovery.Passage 
of  code, thus substantially reduced time taken for insolvency resolution

•	 Time	taken	to	register	a	company	has	been	reduced	upto	5	days

•	 Much	easier	process	of 	incorporation,	by	reducing	the	process	to	filing	just	one	form	
(INC-29)

•	 Integration	of 	various	processes	and	mandatory	registrations	through	the	eBiz	portal

New Initiatives
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•	 Launch	of 	online	portal	ShramSuvidha	for	firms	to	file	a	common	return	on	its	portal	
to comply with as many as eight Labour laws at one go

•	 In	 a	 bid	 to	 reduce	 red-tapism,	 the	 government	 abolished	 the	 FIPB	 which	 used	 to	
scrutinise foreign investment proposals. The proposals are now cleared by departments 
concerned

•	 The	number	of 	documents	required	for	export	and	import	of 	goods	are	reduced	from	
eleven to three

•	 The	corporate	tax	rate	for	companies	registered	in	India	have	gone	down	from	30%	to	
25% of  net profits for companies with turnover upto INR 250 Crore in a phased manner 
in last three years starting from 2016-17

 The above are just some of  the important measures taken by the government of  India, 
to make India an easier place for doing business.

6.3 Startup India

6.3.1 What is Startup India?

 Startup India campaign was launched by Prime Minister Modi in 2015, to promote 
startups in India and boost entrepreneurship and increase job creation. It is focused on to 
restrict role of  States in policy domain and to get rid of  “license raj” and hindrances like in 
land permissions, foreign investment proposal, environmental clearances. Startup India is 
about creating prosperity in India. Many enterprising people who dream of  starting their 
own business lack the resources to do so. As a result, their ideas, talent and capabilities 
remain untapped – and the country loses out on wealth creation, economic growth and 
employment.

6.3.2 Who are eligible for Startup India?

 Eligibility criteria for claiming benefits available to Startup India

•	 Should	be	Incorporated	as	either	a	Private	Limited	Company	or	an	LLP

•	 Turnover	for	any	fiscal	year	has	not	exceeded	INR	25	crore

•	 Entity	 should	 not	 have	 been	 formed	 by	 splitting	 up	 or	 reconstruction	 of 	 a	 business	
already in existence

•	 Should	be	up	to	7	years	and	for	biotechnology	startups	up	to	10	years	from	its	date	of 	
incorporation	/	registration

•	 Is	working	towards	innovation,	development	or	improvement	of 	products	or	processes	
or services, or if  it is a scalable business model with a high potential of  employment 
generation or wealth creation
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6.3.3 Benefits of Being recognized under Startup India

 To promote growth and help Indian economy, many benefits are being given to 
entrepreneurs establishing startups. Some of  them are:

•	 A	Rs	10,000	crore	fund	has	been	set	up	by	the	government	of 	India	to	provide	funds	to	
the startups as venture capital

•	 The	government	would	provide	high	quality	IPR	services	including	fast	examination	of 	
patents at lower fees. The government will bear all facilitator fees and the startup will 
bear only the statutory fees. They will enjoy 80% reduction in cost of  filing patents

•	 Startups	would	be	exempted	from	Income	tax	for	3	years	provided	they	get	a	certification	
from the Inter-Ministerial Board

•	 Startups	can	apply	for	government	tenders	and	are	exempted	from	the	prior	experience	
/	turnover	criteria	which	is	usually	applicable	for	applying	to	government	tenders

•	 Various	compliances	have	been	simplified	for	startups	to	save	time	and	money.	Startups	
shall be allowed to self-certify compliance (through the Startup mobile app) with 9 
Labour and 3 environment laws (for list of  white industries which are eligible under 
self-compliance

•	 People	investing	their	capital	gains	in	the	venture	funds	setup	by	government	will	get	
exemption from capital gains. This will help startups to attract more investors

•	 In	 case	 of 	 exit	 –	 A	 startup	 can	 close	 its	 business	 within	 90	 days	 from	 the	 date	 of 	
application of  winding up

6.3.4 Benefits of Being recognized under Startup India

 Out of  the applications received, 6096 have been recognized as Startups by DIPP.  
74 Startups have been approved for availing tax benefits by IMB, as of  1st week of  Jan, 2018.
Startup India hub was operationalized on 1st April, 2016 to resolve queries and provide 
handholding support to Startups. The hub has handled more than 69,000 queries from 
Startups through telephone, email and Twitter. To seek clarifications pertaining to 
Certificate of  Recognition as a “Startup”, Certificate of  Eligibility to avail tax benefits, 
seeking information on incubators or funding, one can get in touch with the Hub on Toll 
Free number: 1800115565 or Email ID: dipp-startups@nic.in. 

Patent Benefits

 A Panel of  423 facilitators for patent and design applications and 596 facilitators for 
Trademarks applications has been constituted for assistance in filing IP applications and 
to fast track the process of  patent filing and acquisition. DIPP bears the facilitation cost on 
behalf  of  Startups and also provides rebate in the statutory fee for filing application. Under 
the scheme for Startups Intellectual Property Protection, Patent applicant shall receive the 
benefit of  up to 80% rebate in patent fees and free legal assistance. Startups have also availed 
benefit of  fees rebate in expedited examination filing fees (Form 18(A)). Trademark Rules, 
2017 has been recently amended to provide 50% rebate in Trademarks filing fee to Startups. 
Overall, 826 Startup cases have been facilitated under the scheme.

New Initiatives
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India’s Patent Box Regime

In 2016, India introduced its own “patent box” regime, under which income earned by a 
qualifying taxpayer from the exploitation of  a patent would be taxed at a preferential rate 
of  10%. No deduction of  any expenditure or allowance would be allowed in computing 
the income under this regime, and the income qualifying for the preferential rate should 
be by way of  royalty in respect of  a patent developed in India. The qualifying taxpayer 
should be a person resident in India and a patentee holding a valid patent registered under 
the Indian patent law.

With a strong technology- and knowledge-driven economy, India will be in a sweet spot 
to attract investors in such a regime.

6.4 Digital India

 Digital India is a campaign launched by the Government of  India to ensure that 
Government services are made available to citizens electronically by improved online 
infrastructure and by increasing Internet connectivity or by making the country digitally 
empowered in the field of  technology.

 It was launched on 01 July 2015 by Prime Minister Narendra Modi. The initiative 
includes plans to connect rural areas with high-speed internet networks. Digital India 
consists of  three core components. They are:

•	 Development	of 	secure	and	stable	Digital	Infrastructure

•	 Delivering	government	services	digitally

•	 Universal	Digital	Literacy
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With the above vision, the Digital India programme aims to provide Broadband Highways, 
Universal Access to Mobile Connectivity, Public Internet Access Programme,  E-Governance: 
Reforming Government through Technology, eKranti - Electronic Delivery of  Services, 
Information for All, Electronics Manufacturing: Target Net Zero Imports,  IT for Jobs  and 
Early Harvest Programmers.

6.4.1 Key Projects of Digital India Program

 Several key projects have already been launched.  Some of  the key ones are as follows:

•	 With	 the	 aim	 of 	minimizing	 usage	 of 	 physical	 documents	 and	 enabling	 sharing	 of 	
e-documents across agencies the government has launched the Digital Locker System

•	 Swachh	Bharat	Mission	Mobile	app	is	used	by	people	and	Government	organizations	
for achieving the goals of  Swachh Bharat Mission

•	 MyGov.in	has	been	implemented	as	a	platform	for	citizen	engagement	in	governance,	
through a “Discuss”, “Do” and “Disseminate” approach

•	 eSign	framework	would	allow	citizens	to	digitally	sign	a	document	online	using	Aadhaar	
authentication

•	 Online	Registration	System	a	 framework	 to	 link	various	hospitals	across	 the	country	
for Aadhaar based online registration and appointment system, where counter based 
OPD registration and appointment system through Hospital Management Information 
System has been digitalized 

•	 National	Scholarships	Portal	is	a	one	stop	solution	for	end	to	end	scholarship	process	
right from submission of  student application, verification, sanction and disbursal to end 
beneficiary for all the scholarships provided by the Government of  India

•	 The	Government	of 	India	has	undertaken	an	initiative	namely	Bharat	Net,	a	high	speed	
digital highway to connect all 2.5 lakh Gram Panchayats of  country. This would be the 
world’s largest rural broadband connectivity project using optical fibre

6.4.2 Impact of Digital India

 On 28 December 2015, Panchkula district of  Haryana was awarded for being the best 
as well as top performing district in the state under the Digital India campaign. The internet 
subscribers have increased to 500 million in India till April 2017.

 The estimated impact of  Digital India by 2019 would be cross cutting, ranging from 
broadband connectivity in all Panchayats, Wi-fi in schools and universities and Public Wi-Fi 
hotspots. The programme will generate huge number of  IT, Telecom and Electronics jobs, 
both directly and indirectly. Success of  this programme will make India Digitally empowered 
and the leader in usage of  IT in delivery of  services related to various domains such as 
health, education, agriculture, banking, etc.

New Initiatives



48 Doing Business in India - Simplified

6.5 Skill India Program 

 The Skill India program was launched by Prime Minister Modi in July 2015, with the 
aim of  training and developing industrial and entrepreneurial skills among Indians. The aim 
of  the government is to train over 400 million people in India in different skills by 2022. It 
includes various initiatives of  the government like “National Skill Development Mission”, 
“National Policy for Skill Development and Entrepreneurship, 2015”, “Pradhan Mantri 
Kaushal Vikas Yojana (PMKVY)” and the “Skill Loan scheme”. 

6.5.1  Following are some of the features of the program: 

•	 Provides	training,	support	and	guidance	for	all	occupations	that	were	of 	traditional	type	
like carpenters, cobblers, welders, blacksmiths, masons, nurses, tailors, weavers

•	 The	emphasis	is	to	skill	the	youths	in	such	a	way	so	that	they	get	employment	and	also	
improve entrepreneurship

•	 More	emphasis	will	be	given	on	new	areas	like	real	estate,	construction,	transportation,	
textile, gem industry, jewellery designing, banking, tourism and various other sectors, 
where skill development is inadequate or nil

•	 The	training	programs	would	be	on	the	lines	of 	international	level	so	that	the	youths	of 	
our country can not only meet the domestic demands but also of  other countries like the 
US, Japan, China, Germany, Russia and those in the West Asia

•	 Another	remarkable	feature	of 	the	‘Skill	India’	programme	would	be	to	create	a	hallmark	
called ‘Rural India Skill’, so as to standardise and certify the training process

•	 Tailor-made,	 need-based	 programmes	 would	 be	 initiated	 for	 specific	 age	 groups	
which can be like language and communication skills, life and positive thinking skills, 
personality development skills, management skills, behavioral skills, including job and 
employability skills

•	 The	 course	methodology	 of 	 ‘Skill	 India’	would	 be	 innovative,	which	would	 include	
games, group discussions, brainstorming sessions, practical experiences, case studies.

 It seems to be a good initiative by the government for providing skills to people, especially 
because India is one of  the few countries across the world whose working age population 
is amongst the highest. It is also high time now that measures are taken to improve the 
physical and mental development of  the youths of  the country so that none of  them remains 
unemployed and the country’s unemployment problem also gets reduced. With this new 
approach towards skill development, India can definitely move forward towards its targeted 
results.
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6.6 Swachh Bharat Abhiyan

 “A clean India would be the best tribute India could pay to Mahatma Gandhi on 
his 150 birth anniversary in 2019,” said Shri Narendra Modi as he launched the Swachh 
Bharat Mission in New Delhi. On 2nd October 2014, Swachh Bharat Mission was launched 
throughout length and breadth of  the country as a national movement. The campaign aims 
to achieve the vision of  a ‘Clean India’ by 2nd October 2019.

It is a campaign in India that aims to clean up the streets, roads and infrastructure of  India’s 
cities, smaller towns, and rural areas. The objectives of  Swachh Bharat include eliminating 
open defecation through the construction of  household-owned and community-owned 
toilets and establishing an accountable mechanism of  monitoring toilet use.

6.6.1  Why is Swachh Bharat Important for India?

 India is doing everything in its powers to promote FDI into India. All the above initiatives 
are for the purpose of  promoting FDI into India. In the years 1977 to 1987, Singapore was 
another country which took similar cleanliness drive and it helped the country transform 
itself  from a developing country to a developed country. This not only helped clean Singapore 
up, but also promoted lot of  FDI into the country. Hence on the same lines, India is hoping 
for something similar. 

New Initiatives
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Micro, Small & 
Medium Enterprises

7.1 Micro, Small & Medium Enterprises

 The Micro, Small & Medium enterprises (“MSME”) is often called the pillar of  economic 
growth in many developed, and developing countries in the world. Often rightly termed as 
“the engine of  growth” for India, MSME has played a prominent role in the development 
of  the country in terms of  creating employment opportunities-MSME has employed more 
than 50 million people, scaling manufacturing capabilities, curtailing regional disparities, 
balancing the distribution of  wealth, and contributing to the GDP-MSME sector forms 6% 
of  GDP. Though India is still facing infrastructural problems, lack of  proper market linkages, 
and challenges in terms of  flow of  institutional credit, it has seen a tremendous growth in 
this sector.

 The advantage of  this sector is it requires less investment, thus creating employment on 
a large scale, and reducing the employment and underemployment problems. Moreover, this 
sector has survived almost all threats emerging out of  still completion from both domestic 
and international market.

7.1.1 Definition of MSME in India

 Definition of  MSME - In accordance with the provision of  Micro, Small & Medium 
Enterprises Development (MSMED) Act, 2006 MSME are defined based on their investment 
in plant and machinery (for manufacturing enterprises) and on equipment for enterprises 
providing for or rendering services. The present ceilings on investment for enterprises to be 
classified as micro, small and medium enterprises are as follows:

Manufacturing Sector

Enterprises Investment in Plant & Machinery

Micro Enterprises Does not exceed INR 25 lakhs

Small Enterprises More than INR 25 lakhs but does not exceed INR 5 crores

Medium Enterprises More than INR 5 crores but does not exceed INR 10 crores

7
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Services Sector

Enterprises Investment in Equipment

Micro Enterprises Does not exceed INR 10 lakhs

Small Enterprises More than INR 10 lakhs but does not exceed INR 2 crores

Medium Enterprises More than INR 2 crores but does not exceed INR 5 crores

New Definition of  MSME - The Union Cabinet has recently approved the change 
in criteria for classifying MSMEs from ‘Investment in Plant & Machinery’ to annual 
turnover. As per the new classification, enterprises having annual turnover less than or 
equal to Rs 5 crore fall under the ‘micro’ category. Units having turnover between Rs 5 
crore to Rs 75 crore will be classified as small enterprises, whereas those having turnover 
between Rs 75 crore and Rs 250 crore will be classified as enterprises. However, Section 
7 of the MSMED Act, 2006 has not been amended as yet.

Some of  the key importance of  this sector in the development of  India both in terms of  
economic and social development are as follows:

1)    Create Large Scale employment

 MSME sector in India creates largest employment opportunities for the Indian 
population, next only to agriculture. It has been estimated that 100,000 Rs of  investment in 
fixed assets in the MSME sector generates employment for four persons. 

2)    Exports

 MSME sector plays a major role in India’s present export performance wherein close 
to 40% of  exports are contributed by the MSME sector. This takes place through merchant 
exporters, trading houses and export houses. The export is mostly fueled by the performance 
of  garments, leather, gems and jewelry. 

3)    Make in India

 Post the inception of  ‘Make in India’, a signature initiative by the prime minister of  
India, the process of  incorporating a new business has been made easy. Since the MSME is 
the backbone in making this dream a possibility, the government has directed the financial 
institution to lend more credit to enterprises in MSME sector.

7.1.2 MSME credit facility Scheme

 In order to facilitate easy flow of  credit to MSMEs, the Government has doubled the 
limit for loans guaranteed to them to INR 2 crore and the cash credit limit for such businesses 
has been raised from 20% to 25%. The Credit Guarantee Fund Trust for Micro and Small 
Enterprises (CGTMSE) has been set up to reassure lenders that the Government will make 
good losses incurred by them in the event MSE units, which availed of  collateral-free credit 
facilities, fail to discharge their liabilities.
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Top 10 states in India in terms of number of MSME establishments (Annual Report 
2017) 

Rank State % Share

1 West Bengal 11.62

2 Uttar Pradesh 11.55

3 Maharashtra 10.02

4. Tamil Nadu 7.24

5. Andhra Pradesh 6.13

6. Kerala 5.21

7. Rajasthan 5.01

8. Gujrat 4.89

9. Karnataka 4.83

10. Madhya Pradesh 4.32

7.1.3 Definition of MSME in India

 Despite of  the importance of  the MSMEs in Indian economic growth, the sector is 
facing challenges and does not get the required support from the concerned Government 
Departments, Banks, Financial Institutions and Corporates which is proving to be a hurdle 
in	the	growth	path	of 	the	MSMEs.	The	list	of 	the	problems	that	are	faced	by	existing/new	
companies in SME sector are as under:

Absence of  adequate and timely banking finance

•	 Limited	capital	and	knowledge

•	 Non-availability	of 	suitable	technology

•	 Low	production	capacity

•	 Ineffective	marketing	strategy

•	 Constraints	on	modernisation	&	expansions

•	 Non-availability	of 	skilled	labour	at	affordable	cost

•	 Follow	up	with	various	government	agencies	to	resolve	problems	due	to	lack	of 	man	
power and knowledge 

MSME
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REGULATORY

8.1 Introduction to Chapter

 Prime Minister has shown his ability to attract large scale FDI into India in the past three 
years which has been a key driver for policy making for his government. The government 
has shown its intent to attract and promote FDI in order to supplement domestic capital, 
technology and skills for accelerated economic growth. 

 In recent years, FDI is running at an annual rate of  USD 75 Billion which is not too 
short of  what China was receiving at the heights of  its growth. Total cumulative FDI Equity 
inflow in India has reached an amount of  USD 435 Billion in Financial Year (“FY”) 2016-
17. The same has only been able to reach due to various initiatives taken by the government 
such as – Ease of  doing business in India, Invest India, Digital India and Startup India. 

 Since 1991, when the Indian economy opened its doors to foreign investment, the 
regulatory environment in terms of  foreign inbound investment has been consistently eased 
to make the country more investor friendly. Various measures have been initiated by the 
government including abolition of  the FIPB, opening up of  new sectors for FDI, increase 
sectoral limits of  existing sectors and various other measures to make it easier to do business 
in India.

8.2 Policy on Foreign Direct Investment

 The FDI in India is governed by the FDI Policy issued by the Government of  India and 
the provisions of  the FEMA. In May 2000, the RBI issued Notification on Foreign Exchange 
Management (Transfer or issue of  security by a person resident outside India) Regulations, 
2000 which contains regulations in this regard. The Notification is amended from time to 
time.	A	consolidated	FDI	policy	is	released	every	year	notifying	changes	in	sectoral	policy	/	
equity caps. 

8
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8.3 Entry routes of Investment into India

 The government has permitted FDI in most of  the sectors barring few exceptions. As 
per the FDI policy, Investments can be made by non-resident in the equity shares; fully, 
compulsorily and mandatorily convertible debentures; or fully, compulsorily and mandatorily 
convertible preference shares, partly paid shares and warrants of  an Indian company through:

a) Automatic Route; or

b) Government Route 

8.3.1 Automatic Route

	 FDI	 in	 sectors	 /activities	 permitted	 under	 automatic	 route	 does	 not	 require	 prior	
approval of  the Government or the RBI. The automatic route allows Indian companies 
engaged in various industries to issue shares to foreign investors up to 100% of  their paid-up 
capital in Indian companies. The investors are only required to intimate the Regional office 
concerned of  RBI within 30 days of  inward remittances and file the required documents 
with that office within 30 days of  issue of  shares to foreign investors.

8.3.2 Government Route

 Government route is where investment in the capital of  resident entities by non-resident 
entities can be made only with the prior approval of  Government. After the abolition of  
FIPB,	 such	applications	 shall	 be	now	handled	by	 the	 concerned	Ministries/Departments	
in consultation with the Department of  Industrial Policy & Promotion (DIPP) Ministry of  
Commerce.

Abolition of the FIPB 

 The origins of  FIPB can be traced to the advent of  the New Industrial Policy in 1991, 
as part of  which a host of  economic reforms was introduced by the then Narasimha 
Rao Government. The primary function of  the FIPB was to recommend, in consultation 
with the ministries concerned, FDI proposals under the government approval route. Since 
then, the once-closed Indian economy has gradually been liberalised and a host of  sectors, 
which were otherwise under the approval route, have either completely or partially moved 
to the automatic route for FDI, thereby reducing FIPB’s role considerably.

 In a move to reduce red tape in India and to make it easy for doing business in 
India, the government on May 24, 2017 decided to abolish the FIPB. From now on all 
proposals for foreign investments requiring approval would be scrutinized and cleared by 
the departments concerned. In the last three years there have been 93-95% of  FDI into 
India through automatic route and there are only 11 sectors where there is a need of  a 
government approval. 

 While the abolition of  the FIPB is a well-intentioned move, it must be noted that 
this is a purely administrative change. The sector specific FDI restrictions and caps will 
remain in place until the DIPP further liberalises the existing FDI Policy. The FIPB had 
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The	 following	 Departments	 /	 Ministries	 will	 be	 responsible	 for	 granting	 approval	 and	
monitoring FDI in their sectors:

S No Sector Relevant department / ministry

1. Retail, issue of  shares against non cash 
consideration proposals for FDI, EOU, 
NRIs.

DIPP, Ministry of  Commerce and Industry

2. Other financial services Department of  Economic Affairs (DEA), 
Ministry of  Finance

3. Banking Department of  Financial Services, Ministry of  
Finance

4. Civil Aviation Ministry of  Civil Aviation

5. Brownfield pharmaceutical sector Department of  Pharmaceuticals, Ministry of  
Chemicals and Fertilizers

6. Manufacturing of  small arms MHA

7. Media Ministry of  Information and Broadcasting

8. Mining sector Ministry of  Mining

9. Defence sector Ministry of  Defence

10. Satellites (establishment & operations) Department of  Space

11. Telecom Services Department of  Telecommunication, Ministry 
of  Communications

been set up as an inter-ministerial ‘single window’ clearance system to cut red tape and 
prevent political stonewalling by individual ministries. The FIPB had also ensured that 
the entire application process is fast and transparent by migrating to an online platform. 
By winding up the FIPB, the Union Cabinet has reverted to the procedure which had 
caused the FIPB to be set up in the first place! In addition, the FIPB was headed by 
experienced bureaucrats who were well versed with the FDI regime and transaction 
structures. It is possible that approvals in relation to FDI applications could get delayed 
(as least initially) as individual Ministries will take some time to negotiate the nuances 
of  the FDI Policy. It is vital that the relevant Ministries are pro-active and have a positive 
disposition towards FDI in their respective sectors. It is also hoped that the transition 
happens in a way that ensures that the FIPB’s existing resources and capabilities are 
properly utilised by the DIPP.

Regulatory
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8.4 Permitted Sectors

Sector FDI Limit 
(refer note 
below)

Entry Route & 
Remarks

Agriculture & Animal Husbandry
•	Floriculture,	Horticulture,	Apiculture	and	Cultivation	of 	
Vegetables & Mushrooms under controlled conditions
•	Development and Production of  seeds and planting material
•	Animal	Husbandry(including	breeding	of 	dogs),	
Pisciculture, Aquaculture
•	Services	related	to	agro	and	allied	sectors

100% Automatic

Plantation Sector
•	Tea	sector	including	tea	plantations
•	Coffee	plantations
•	Rubber	plantations
•	Cardamom	plantations
•	Palm	oil	tree	plantations
•	Olive	oil	tree	plantations

100% Automatic

Mining
Mining and Exploration of  metal and non-metal ores 
including diamond, gold, silver and precious ores but 
excluding titanium bearing minerals and its ores

100% Automatic

Mining (Coal & Lignite) 100% Automatic

Mining
Mining and mineral separation of  titanium bearing minerals 
and ores, its value addition and integrated activities

100% Government

Petroleum & Natural Gas
Exploration activities of  oil and natural gas fields, 
infrastructure related to marketing of  petroleum products 
and natural gas, marketing of  natural gas and petroleum 
products etc

100% Automatic

Petroleum & Natural Gas
Petroleum refining by the Public Sector Undertakings 
(PSU), without any disinvestment or dilution of  domestic 
equity in the existing PSUs.

49% Automatic

Defence Manufacturing 100% Automatic up to 49%
Above 49% under 
Government route 
in cases resulting 
in access to modern 
technology in the 
country

Broadcasting
•	Teleports(setting	up	of 	up-linking	HUBs/Teleports)
•	Direct	to	Home	(DTH)
•	Cable	Networks	(Multi	System	operators	(MSOs)	
operating at National or State or District level and 
undertaking upgradation of  networks towards 
digitalization and addressability
•	Mobile	TV
•	Head	end-in-the	Sky	Broadcasting	Service	(HITS)

100% Automatic
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Broadcasting
Cable Networks (Other MSOs not undertaking up 
gradation of  networks towards digitalization and 
addressability and Local Cable Operators (LCOs)

100% Automatic

Broadcasting Content Services
•	Terrestrial	Broadcasting	FM(FM	Radio)
•	Up-linking	of 	‘News	&	Current	Affairs’	TV	Channels

49% Government

Up-linking of Non-‘News & Current Affairs’ TV 
Channels/ Down-linking of TV Channels

100% Automatic

Print Media
•	Publishing	of 	newspaper	and	periodicals	dealing	with	
news and current affairs
•	Publication	of 	Indian	editions	of 	foreign	magazines	
dealing with news and current affairs

26% Government

Publishing/printing	of 	scientific	and	technical	magazines/
specialty	journals/	periodicals,	subject	to	compliance	with	
the legal framework as applicable and guidelines issued in 
this regard from time to time by Ministry of  Information 
and Broadcasting.

100% Government

Publication of facsimile edition of foreign newspapers 100% Government

Civil Aviation – Airports
Green Field Projects & Existing Projects

100% Automatic

Civil Aviation – Air Transport Services
•	Scheduled	Air	Transport	Service/	Domestic	Scheduled	
Passenger Airline
•	Regional	Air	Transport	Service
(Foreign Airlines are allowed to invest 49% in Air India 
under approval route)

100% Automatic up to 49%
Above 49% under 
Government route
100% Automatic for 
NRIs

Civil Aviation
•	Non-Scheduled	Air	Transport	Service
•	Helicopter	services/seaplane	services	requiring	DGCA	
approval
•	Ground	Handling	Services	subject	to	sectoral	regulations	
and security clearance
•	Maintenance	and	Repair	organizations;	flying	training	
institutes; and technical training institutions

100% Automatic

Construction Development: Townships, Housing, Built-
up Infrastructure

100% Automatic

Industrial Parks (new & existing) 100% Automatic

Satellites- establishment and operation, subject to the 
sectoral guidelines of Department of Space/ISRO

100% Government

Private Security Agencies 74% Automatic up to 49%
Above 49% & 
up to 74% under 
Government route

Telecom Services 100% Automatic up to 49%
Above 49% under 
Government route

Cash & Carry Wholesale Trading 100% Automatic

Regulatory
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E-commerce activities (e-commerce entities would engage 
only in Business to Business (B2B) e-commerce and not in 
Business to Consumer (B2C) e-commerce.)

100% Automatic

Single Brand retail trading
Local sourcing norms will be relaxed up to three years and 
a relaxed sourcing regime for another five years for entities 
undertaking Single Brand Retail Trading of  products 
having ‘state-of-art’ and ‘cutting edge’ technology.

100% Automatic

Multi Brand Retail Trading 51% Government

Duty Free Shops 100% Automatic

Railway Infrastructure
Construction, operation and maintenance of  the following
•	Suburban	corridor	projects	through	PPP
•	High	speed	train	projects
•	Dedicated	freight	lines
•	Rolling	stock	including	train	sets,	and	locomotives/
coaches manufacturing and maintenance facilities
•	Railway	Electrification
•	Signaling	systems
•	Freight	terminals
•	Passenger	terminals
•	Infrastructure	in	industrial	park	pertaining	to	railway	
line/sidings	including	electrified	railway	lines	and	
connectivities to main railway line
•	Mass	Rapid	Transport	Systems.

100% Automatic

Asset Reconstruction Companies 100% Automatic

Banking- Private Sector 74% Automatic up to 49%
Above 49% & 
up to 74% under 
Government route

Banking- Public Sector 20% Government

Credit Information Companies (CIC) 100% Automatic

Infrastructure Company in the Securities Market 49% Automatic

Insurance
•	Insurance	Company
•	Insurance	Brokers
•	Third	Party	Administrators
•	Surveyors	and	Loss	Assessors
•	Other	Insurance	Intermediaries

49% Automatic

Pension Sector 49% Automatic

Power Exchanges 49% Automatic

White Label ATM Operations 100% Automatic

Financial services activities regulated by RBI, SEBI, 
IRDA or any other regulator

100% Automatic

Pharmaceuticals(Green Field) 100% Automatic

Pharmaceuticals(Brown Field) 100% Automatic up to 74%
Above 74% under
Government route

Note: Subject to prescribed conditions
Source – Consolidated FDI Policy 2017
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8.5 Prohibited sectors

FDI is prohibited in:

a)		 Lottery	Business	including	Government/private	lottery,	online	lotteries,	etc.

b)  Gambling and Betting including casinos etc.

c)  Chit funds

d)  Nidhi company

e)  Trading in TDRs

f)  Real Estate Business or Construction of  Farm Houses*

g)  Manufacturing of  cigars, cheroots, cigarillos and cigarettes, of  tobacco or of  tobacco 

substitutes

h)  Activities/sectors	not	open	to	private	sector	investment	e.g.(I)	Atomic	Energy	and	(II)
 Railway operations(other than permitted activities mentioned)

 *‘Real estate business’ shall not include development of  townships, construction of  
residential	/commercial	premises,	roads	or	bridges	and	Real	Estate	Investment	Trusts(REITs)	
registered and regulated under the SEBI (REITs) Regulations 2014.

8.6 Who can Invest in India?

The following can invest into India subject to the FDI policy:

8.6.1 Non Resident Indian 

•	 NRIs	are	allowed	to	invest	in	shares	and	debentures	of 	Indian	companies	under	the	FDI	
route

•	 NRIs	 can	 also	 make	 portfolio	 investments	 (PIS)	 i.e.	 shares/debentures	 purchase	 of 	
Indian companies through stock exchanges in India. Such investment can be made 
subject	 to	a	ceiling	upto	5%	of 	 the	paid	up	capital	/	paid	up	value	of 	each	series	of 	
debentures of  listed Indian companies

•	 The	aggregate	paid	up	value	of 	shares/	convertible	debentures	purchased	by	ALL	NRIs	
cannot exceed 10% (24% in case a special resolution of  the shareholders to this effect 
is	 passed)	 of 	 the	 paid	 up	 capital	 of 	 the	 company	 /	 paid	 up	 value	 of 	 each	 series	 of 	
debentures of  the company

•	 Under	 the	Foreign	Exchange	Management	 (Transfer	or	 issue	of 	security	by	a	person	
resident outside India) Regulations, 2000 (“TISPRO Regulations”), investment by NRIs 
on non-repatriation basis is dealt with separately under Schedule 4

•	 Investments	by	NRI	made	under	Schedule	4	would	be	treated	as	domestic	investment.	
Hence such investments would not be subject to sectoral caps, pricing guidelines, cap on 
coupon rate (In case of  CCD’s)

Regulatory
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•	 NRIs	can	invest	in	the	Indian	Depository	Receipts	(IDR’s)	out	of 	funds	held	in	their	
NRE	/	FCNR	account	maintained	with	the	Authorized	Dealer	(AD)	

•	 NRIs	are	not	permitted	to	make	Investments	in	Small	Savings	Schemes	including	PPF

 The NRI investor is not required to file any Return or Report with the RBI with regard 
to	acquisition	or	sale	of 	shares	and/	or	debentures	 in	an	Indian	Company.	Only	 the	 link	
office of  the designated bank branch is required to furnish a report on daily basis on Portfolio 
Investment Scheme Transactions to RBI.

Schedule 4

Purchase and sale of shares/ convertible debentures by a Non-resident Indian (NRI) or an OCB, 
on non-repatriation basis
  
1. Prohibition on purchase of shares/ convertible debentures of certain companies 
 
  No purchase of  shares or convertible debentures of  an Indian company shall be made 

under this Scheme if  the company concerned is a Chit Fund or a Nidhi company or is engaged 
in	agricultural/plantation	activities	or	real	estate	business	or	construction	of 	 farm	houses	or	
dealing in Transfer of  Development Rights.

 
  Explanation: For the purpose of  this paragraph, real estate business shall not include 

development	of 	 township,	 construction	of 	 residential/	 commercial	 premises,	 roads,	 bridges,	
etc.

  
2. Permission to purchase and/or sell shares/ convertible debentures of an Indian company
 
  Subject to paragraph 1, a Non-resident Indian or an OCB may, without any limit, 

purchase on non-repatriation basis, shares or convertible debentures of  an Indian company 
issued whether by public issue or private placement or right issue.

  
3. Method of payment for purchase of shares/ convertible debentures
 
  The amount of  consideration for purchase of  shares or convertible debentures of  an 

Indian company on non-repatriation basis, shall be paid by way of  inward remittance through 
normal	banking	channels	from	abroad	or	out	of 	 funds	held	in	NRE/FCNR	/NRO/NRSR/
NRNR account maintained with an AD or as the case may be with an authorised bank in India.

	 Provided	 that	 in	 the	 case	 of 	 an	 NRI/OCB	 resident	 in	 Nepal	 and	 Bhutan,	 the	 amount	 of 	
consideration for purchase of  shares or convertible debentures of  an Indian company on non-
repatriation basis, shall be paid only by way of  inward remittance in foreign exchange through 
normal banking channels.

  
4. Sale/ Maturity proceeds of shares or convertible debentures

	 i)	 The	sale/maturity	proceeds	(net	of 	applicable	taxes)	of 	shares	or	convertible	debentures	
purchased under this Scheme shall be credited only to NRSR account where the purchase 
consideration was paid out of  funds held in NRSR account and to NRO or NRSR account 
at the option of  the seller where the purchase consideration was paid out of  inward 
remittance	or	funds	held	in	NRE/FCNR/NRO/NRNR	account.

 ii) The amount invested in shares or convertible debentures under this Scheme and the capital 
appreciation thereon shall not be allowed to be repatriated abroad.
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Permission to purchase 

1. A Non-resident Indian (NRI), including a company, a trust and a partnership firm 
incorporated outside India and owned and controlled by non-resident Indians, may 
acquire and hold, on non-repatriation basis, equity shares, convertible preference 
shares, convertible debenture, warrants or units, which will be deemed to be domestic 
investment at par with the investment made by residents. Without loss of  generality, it is 
stated that

a. An NRI may acquire, on non-repatriation basis, any security issued by a company 
without any limit either on the stock exchange or outside it

b. An NRI may invest, on non-repartition basis, in units issued by an investment vehicle 
without any limit, either on the stock exchange or outside it

c. An NRI may contribute, on non-repatriation basis, to the capital of  a partnership firm, 
a proprietary firm or an LLP without any limit

8.6.2 Foreign Portfolio Investments

 In 2015, the new FPI regulations replaced the two decade old FII regime. FPI Regulations 
seek to introduce a risk-based approach towards investor KYC requirements, ease the entry 
process and reduce timelines for investor participants.

•	 Under	 the	FPI	 regime,	SEBI	has	harmonized	 foreign	 institutional	 investors	 (“FIIs”),	
sub-accounts and qualified foreign investors (“QFIs”) regimes into a single investor class 
– foreign portfolio investors (“FPI”) and provide a single window clearance through 
designated depository participants (“DDPs”)

•	 From	the	point	of 	view	of 	KYC,	the	committee	recommended	(and	the	FPI	Regulations	
provide) for following categorization of  FPIs based on their perceived risk profile:

 a) Category I FPI

  Government and Government-related investors such as central banks, 
Governmental agencies, sovereign wealth funds or international and multilateral 
organizations or agencies.

Who is an NRI?

‘Non-Resident Indian’ (NRI) means an individual resident outside India who is a citizen 
of  India or is an ‘Overseas Citizen of  India’ cardholder within the meaning of  section 
7 (A) of  the Citizenship Act, 1955. ‘Persons of  Indian Origin’ cardholders registered 
as	such	under	Notification	No.	26011/4/98	F.I.	dated	19.8.2002	issued	by	the	Central	
Government are deemed to be ‘Overseas Citizen of  India’ cardholders’.
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 b) Category II FPI

 (i)  Appropriately regulated broad based funds
 
 (ii)  Appropriately regulated persons

 (iii)  Broad-based funds that are not appropriately regulated

 (iv)  University funds and pension funds; and

 (v)  University related endowments registered with SEBI as FIIs or sub-accounts

 c) Category III FPI

  Includes all eligible FPIs who are not eligible under Category I and II, such as 
endowments, charitable societies, charitable trusts, foundations, corporate bodies, 
trusts, individuals and family offices

•	 The	FPI	Regulations	continues	to	follow	the	broad-based	criteria	with	two	notable	
deviations. One, in order to satisfy the broad-based criteria, it would be necessary 
for a fund to have 20 investors even if  there is an institutional investor. Two, for the 
purpose of  computing the number of  investors in a fund, both direct and underlying 
investors (i.e. investors of  entities that are set up for the sole purpose of  pooling 
funds and making investments) shall be counted

•	 Regulation	21(7)	of 	the	FPI	Regulations	states	that	a	single	FPI	or	an	investor	group	
shall purchase below ten percent of  the total issued capital of  a company. The 
position under the FII Regulations was that such shareholding was not to exceed 
ten percent of  the share capital. Effectively, a single FPI can now hold up to 9.99% 
of  the share capital of  an Indian company

•	 The	 FPI	 Regulations	 provide	 that	 in	 case	 the	 same	 set	 of 	 ultimate	 beneficial	
owner(s) invests through multiple FPI entities, such FPI entities shall be treated as 
part of  the same investor group and the investment limits of  all such entities shall 
be clubbed at the investment limit as applicable to a single FPI.

•	 Regulation	22	of 	the	FPI	Regulations	provides	that	Category	I	FPIs	and	Category	
II FPIs (which are directly regulated by an appropriate foreign regulatory 
authority) are permitted to issue, subscribe and otherwise deal in offshore derivative 
instruments (“ODIs”). However, those Category II FPIs which are not directly 
regulated (which are classified as Category-II FPI by virtue of  their investment 
manager being appropriately regulated) and all Category III FPIs are not permitted 
to issue, subscribe or deal in ODIs.

As compared to the FII regime, two differences emerge, (1) Broad based ‘unregulated’ 
funds are not eligible to subscribe to ODIs, even if  they are managed by appropriately 
regulated person (which, under the FII Regulations, were eligible to hold ODIs) and, (2) 
Entities that qualify as regulated broad based sub accounts, may also issue ODIs under 
the FPI Regulations (which, under the FII Regulations, could not do so as ‘broad based 
sub-accounts’)
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8.6.3 Foreign Venture Capital Investment

•	 A	SEBI	registered	Foreign	Venture	Capital	Investor	may	purchase:

 securities, issued by an Indian company engaged in any sector whose securities are 
not listed on a recognised stock exchange at the time of  issue of  the said securities

 securities issued by a start-up, irrespective of  the sector in which it is engaged

 units of  a Venture Capital Fund (VCF) or of  a Category I Alternative Investment 
Fund (Cat-I AIF) or units of  a scheme or of  a fund set up by a VCF or by a Cat-I 
AIF, subject to the terms and conditions as may be laid down by the Reserve Bank.

•	 An	FVCI	can	invest	in	an	Indian	company	engaged	in

 Biotechnology

 IT related to hardware and software development

 Nanotechnology

 Seed R&D

 R&D of  new chemical entities in pharmaceutical sector

 Dairy industry

 Poultry industry

 Production of  bio-fuels

 Hotel-cum-convention centres with seating capacity of  more than three thousand

 Infrastructure sector

•	 The	amount	of 	consideration	for	all	 investment	by	an	FVCI	has	to	be	made	through	
inward remittance from abroad through banking channels or out of  funds held in a 
foreign	 currency	 account	 and/	 or	 a	 Special	 Non-Resident	 Rupee	 (SNRR)	 account	
maintained by the FVCI with an AD bank in India. The foreign currency account and 
SNRR account shall be used only and exclusively for transactions under the relevant 
Schedule

•	 The	 sale/	maturity	proceeds	 (net	of 	 taxes)	of 	 the	 securities	may	be	 remitted	outside	
India or credited to the foreign currency account or a Special Non-resident Rupee 
Account of  the FVCI maintained
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8.7  Eligible Entities into which investment can be made

FDI can be made in the following entities:

1) FDI in an Indian Company

 A company is the most popular form of  entity and Indian company can issue capital 
against FDI

2) FDI in LLP

•	 The	 LLP	 is	 a	 hybrid	 structure	 which	 allows	 entrepreneurs	 to	 retain	 the	 simplified	
governance structure of  a partnership firm while retaining the advantages of  limited 
liability available to companies. On 3 March 2017, the RBI notified the Foreign Exchange 
Management (Transfer or Issue of  Security by a Person Resident outside India) (Second 
Amendment) Regulations 2017 (RBI Amendment) which liberalized FDI in LLPs’.

•	 Previously,	converting	a	company	operating	in	sectors	where	FDI	was	permitted	in	an	
LLP under the automatic route, required prior Government approval. This requirement 
has been removed and conversion of  such companies into LLPs has been brought under 
the automatic route

•	 LLP’s	can	avail	the	External	Commercial	Borrowings	(ECB)	facility	which	was	explicitly	
barred earlier

•	 FDI	in	LLPs	is	subject	to	the	compliance	of 	the	conditions	of 	LLP	Act,	2008

3) FDI in trusts

 FDI in trusts is not permitted other than in VCF registered and regulated by SEBI and 
Investment vehicle

4) FDI in a partnership firm or a proprietary concern 

•	 An	NRI	or	a	PIO	resident	outside	India	can	invest	in	the	capital	of 	a	firm	or	a	proprietary	
concern in India 

•	 However,	an	NRO	or	PIO	is	not	allowed	to	invest	in	a	firm	or	proprietorship	concern	
engaged	 in	 any	 agricultural	 /	 plantation	 activity	 or	 real	 estate	 business	 or	 someone	
engaged in print media 

5) FDI in startups

 Start-ups can issue equity or equity linked instruments or debt instruments to FVCI 
against receipt of  foreign remittance, as per the FEMA Regulation. In addition, startups 
can issue convertible notes to person resident outside India subject to the following 
conditions:
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•	 A	person	resident	outside	India	(other	than	an	individual	who	is	citizen	of 	Pakistan	or	
Bangladesh	or	an	entity	which	is	registered	/	incorporated	in	Pakistan	or	Bangladesh),	
may purchase convertible notes issued by an Indian startup company for an amount of  
twenty five lakh rupees or more in a single tranche

•	 A	startup	company	engaged	in	a	sector	where	foreign	investment	requires	Government	
approval may issue convertible notes to a non-resident only with approval of  the 
Government

•	 A	 startup	company	 issuing	convertible	notes	 to	a	person	 resident	outside	 India	 shall	
receive the amount of  consideration by inward remittance through banking channels or 
by	debit	to	the	NRE	/	FCNR	(B)	/	Escrow	account	maintained	by	the	person	concerned	
in accordance with the Foreign Exchange Management (Deposit) Regulations, 2016, 
as amended from time to time. Provided that an escrow account for the above purpose 
shall be closed immediately after the requirements are completed or within a period 
of  six months, whichever is earlier. However, in no case continuance of  such escrow 
account shall be permitted beyond a period of  six months

•	 NRIs	 may	 acquire	 convertible	 notes	 on	 non-repatriation	 basis	 in	 accordance	 with	
Schedule	4	of 	the	Notification	No.FEMA.20/2000-RB	dated	3rd	May	2000

•	 A	person	 resident	 outside	 India	may	 acquire	 or	 transfer,	 by	way	of 	 sale,	 convertible	
notes, from or to, a person resident in or outside India, provided the transfer takes place 
in accordance with the pricing guidelines as prescribed by RBI. Prior approval from the 
Government shall be obtained for such transfers in case the startup company is engaged 
in a sector which requires Government approval

•	 The	startup	company	issuing	convertible	notes	shall	be	required	to	furnish	reports	as	
prescribed by RBI.

What is a start-up?

Explanation: For the purpose of  this Regulation, a ‘startup company’ means a private 
company incorporated under the Companies Act, 2013 or Companies Act, 1956 and 
recognized as such in accordance with notification number G.S.R. 180(E) dated February 
17, 2016 issued by the DIPP, Ministry of  Commerce and Industry, and as amended from 
time to time.
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8.8  Significant exchange control-related regulations 

 Foreign exchange transactions are regulated by FEMA, under which foreign exchange 
transactions are divided into two broad categories—current account transactions and capital 
account transactions. Transactions that alter the foreign assets or liabilities, including 
contingent liabilities, of  a person resident in India or the assets or liabilities of  a person in 
India who is resident outside the country, including transactions referred to under Section 
6(2) and 6(3) of  FEMA, are classified as capital account transactions. Transactions other 
than these are classified as current account transactions. The Indian rupee is fully convertible 
for current account transactions, subject to a negative list of  transactions, which are either 
prohibited or which require the prior approval of  the Central Government or RBI.

8.9  Current Account Transactions

 RBI has delegated its powers in relation to monitoring of  or granting permission for 
remittances under the current account window to AD banks (entities authorised by RBI). All 
current account transactions are usually permitted unless they are specifically prohibited or 
restricted.

 According to the Current Account Transaction (CAT) Rules, drawal of  foreign exchange 
is prohibited for the following purposes:

•	 Remittance	from	lottery	winnings

•	 Remittance	of 	income	from	racing,	riding,	etc.,	or	any	other	hobby

•	 Remittance	for	purchase	of 	lottery	tickets,	banned	or	prescribed	magazines,	football	
pools, sweepstakes.

•	 Payment	of 	 commission	on	 exports	 for	 equity	 investments	 in	 the	 JVs	or	wholly	
owned overseas subsidiaries of  Indian companies

•	 Remittance	 of 	 dividend	 by	 a	 company	 for	 which	 the	 requirement	 of 	 ‘dividend	
balancing’ is applicable

•	 Payment	of 	commissions	on	exports	under	the	‘rupee	state	credit’	route,	except	for	
commissions of  up to 10% of  the invoice value of  export of  tea and tobacco

•	 Payment	for	the	‘call	back	services’	of 	telephones

•	 Remittance	of 	 the	 interest	 income	of 	 funds	held	 in	a	non-resident	 special	 rupee	
(account) scheme (Such accounts have been discontinued according to Notification 
No.	FEMA	5(R)/2016-RB,	dated	1	April	2016.)

 Resident individuals can avail of  the foreign exchange facility for the purposes mentioned 
in Para 1 of  Schedule III of  the FEM (CAT) Amendment Rules, 2015, dated 26 May 2015 
(within a limit of  USD 250,000), as prescribed under the Liberalized Remittance Scheme 
(LRS)
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 Current account transactions entered by residents other than individuals, undertaken 
in the normal course of  business, are freely permitted, except in the following cases of  
remittances being made by corporate organisations: 

•	 Remittances	 towards	 consultancy	 services	 procured	 from	 outside	 India	 for	
infrastructure projects of  up to USD 1,00,00,000 per project and of  up to USD 
10,00,000 per project for other projects

•	 Pre-incorporation	expenses	of 	up	to	5%	of 	investment	brought	in	or	USD	1,00,000,	
whichever is higher

•	 Donations	of 	a	maximum	of 	USD	50,00,000	for	a	specified	purpose	or	up	to	1%	of 	
forex earning in the preceding three financial years 

•	 Commission	 per	 transaction	 to	 agents	 abroad	 for	 sale	 of 	 residential	 flats	 or	
commercial plots of  up to USD 25,000 or 5% of  inward remittance, whichever is 
higher. Any remittance in excess of  USD 250,000 and the limits given above for the 
specified purposes mentioned will require the prior approval of  RBI.

8.10 Capital Account Transactions

 The general principle for capital account transactions is that these are restricted unless 
specifically or generally permitted by RBI, which has prescribed a number of  permitted 
capital account transactions for individuals resident in or outside India, and includes the 
following: 

•	 Investment	made	in	foreign	securities	by	a	person	resident	in	India

•	 Investment	made	in	India	by	a	person	resident	outside	the	country	

•	 Borrowing	or	lending	in	foreign	exchange

•	 Deposits	between	persons	resident	in	India	and	persons	resident	outside	the	country

•	 Export	or	import	of 	currency

•	 Transfer	or	acquisition	of 	immovable	property	in	or	outside	India.

 Under LRS, resident individuals can remit up to USD 2,50,000 per financial year for 
any permitted capital account transactions. The permissible capital account transactions of  
an individual under LRS include:

•	 Opening	of  a foreign currency account outside India 

•	 Purchase	of 	property	outside	the	country

•	 Making	investments	in	foreign	countries	

•	 Setting	up	WOS	and	JVs	outside	India	

•	 Giving	loans,	including in INR, to NRI relatives 
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 With respect to overseas investments in a JV or WOS, the limit for a financial 
commitment is up to 400% of  the net worth of  an Indian entity as on the last audited balance 
sheet date. However, any financial commitment exceeding USD 1 billion (or its equivalent) 
in a financial year requires the prior approval of  the RBI, even when the total financial 
commitment of  the Indian entity is within the eligible limit under the automatic route (i.e. 
within 400% of  its net worth according to its last audited balance sheet). 

 For the purpose of  setting up offices abroad, AD banks are permitted remittances 
towards their initial expenses of  up to 15% of  their average annual sales or income, their 
turnover during the previous two financial years or up to 25% of  their net worth, whichever 
is higher. Remittances of  up to 10% of  an entity’s average annual sales, income or turnover 
are allowed for the recurring expenses it has incurred on its normal business operations 
during the previous two financial years.

8.11 Repatriation of Capital

 Foreign capital invested in India is usually repatriable, along with capital appreciation, 
if  any, after payment of  taxes due, provided the investment was originally made on a 
repatriation basis.

8.12 Royalties and fees for technical know-how 

 Indian companies can make payments against lump sum technology fees and royalties 
without being subject to any restrictions under the automatic route.

8.13 Acquisition of immovable property in India

 Foreign nationals of  non-Indian origin, who are resident outside India, are not permitted 
to acquire any immovable property in the country unless this is by way of  inheritance. 
However, they can acquire or transfer immovable property in India on a lease, which does 
not exceed five years, without the prior permission of  the RBI. 

 Foreign companies that have been permitted to open branches or POs in India are only 
allowed to acquire immovable property in the country, which is necessary for or incidental 
to their carrying out such activities. Foreign enterprises that have been permitted to open 
LOs in India can only acquire property by way of  a lease (that does not exceed five years) to 
conduct their business in the country
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Entry options into India

9.1   Background 

With all the positive changes happening in India foreign companies are aggressively looking 
at India as a huge growth opportunity. Some of  the important points for market entry in 
India are: 

- The ability to understand the diverse market and strategies towards specific regions 
and income groups (target segment)

- Crafting offerings according to the target group in order to gain early acceptance

- Integration of  the informal sector into the core business model by gaining access to 
relevant networks

- Consistency in approaching the market

- Obtaining mandatory licenses and approvals

- Understanding the import procedures is one of  the key issues for first time export 
to India

- Ensuring proper documentation and understanding of  the Indian import procedure 
will ensure smooth entry of  products into the Indian market

9
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 Foreign companies planning to do business in India should pay special attention to entry 
strategies in India. Foreign entities have the option to either operate as Indian companies or 
continue	operating	as	a	foreign	company	via	project	offices/	branches.	The	following	are	the	
entry routes available in India:

9.2 Operating as an Indian Company

Options of  operating as an Indian Company are as follows:

 1) Wholly Owned Subsidiary

 2) Joint venture

 3) Limited Liability Partnership

9.2.1 Wholly Owned Subsidiary 

 Private Limited Company is the most prevalent and popular type of  corporate legal 
entity in India. Private limited company registration is governed by the Ministry of  Corporate 
Affairs, Companies Act, 2013 and the Companies Incorporation Rules, 2014. To register a 
private limited company, a minimum of  two shareholders and two directors are required. A 
natural person can be both a director and shareholder, while a corporate legal entity can only 
be a shareholder. Further, foreign nationals, foreign corporate entities or NRIs are allowed to 
be	Directors	and/or	Shareholders	of 	a	Company	with	FDI,	making	it	the	preferred	choice	of 	
entity for foreign promoters.

 A subsidiary company is a company owned and controlled by another company. The 
owning company is called a parent company or sometimes a holding company. If  a parent 
company or holding company owns 100% of  another company, that company is called a 
“wholly owned subsidiary.”
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 A foreign company can set up a WOS to carry out its operations in India. Such subsidiary 
of  a foreign company is treated as an Indian resident from the taxation point of  view and an 
Indian company for all other Indian regulations (including income tax, FEMA, 1999 and the 
Companies Act). A company can be formed and registered under the Companies Act.

9.2.2 Joint Venture (JV) with Indian Partners

 Foreign companies can also operate in India by forming strategic alliances with Indian 
partners. They usually choose a partner in the similar area of  activity or a partner who can 
bring synergy to the foreign investor’s plans for India. In some cases, JVs are necessitated 
where there are restrictions on foreign ownerships in certain sectors. Therefore, JVs prove to 
be beneficial in such sectors which have restrictions on foreign ownership.

9.2.3 Limited Liability Partnership

 An LLP is one where the elements of  corporate structure are blended into those of  a 
partnership company. Being a “limited liability” enterprise means that the company is a 
separate legal entity from its owners and can own assets in its own name, and not in the 
name of  the owners.

 The LLP is managed as per the LLP Agreement. However, in absence of  such agreement 
the LLP would be governed by the framework provided in schedule 1 of  the LLP Act, 2008, 
which describes the matter relating to mutual rights and duties of  partners of  the LLP. 

 An LLP shall have at least two partners and shall also have at least two individuals as 
designated partners, of  whom at least one shall be resident in India. A resident director is that 
person who has stayed in India for a minimum period of  182 days during the immediately 
preceding year.

9.2.4 Extent of Liability of LLP

 One of  the important changes brought about by LLP Act is the change in the extent 
of  liability of  partners of  LLP. The partners in an LLP have a limited liability, unlike in 
Partnership, in an LLP a partner is not liable for another partner’s act. No partner would 
be liable for independent or unauthorized acts of  the other partners or for their misconduct. 
Every partner of  an LLP, for the purpose of  business of  the LLP is the agent of  the LLP, but 
not of  the other partners.

 Section 27 of  the LLP Act, lays down the mitigation of  the liabilities incurred by the 
partners or the LLP as a whole. They can be classified as below:

9.2.4.1 Liability of person not authorized to act.

 Section 27(1)(a) provides that LLP is not bound by anything done by a partner in his 
dealings with a person if  the partner, in fact, has no authority to do so, and the person, 
he is dealing with knows that he has no authority to act so or does not know him to be a 
partner. This somewhat curtails the open authority given to the partners under section 26. 
It is important that no form of  authority- express or implied is conferred upon the partner 
in relation to that act. If  the LLP removes itself  from the liability to be incurred, it will 
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obviously have to be discharged by the partner in his individual capacity. The conditions to 
be satisfied for the LLP to be absolved of  all liability are:

•	 The	partner	has	not	been	conferred	 the	authority	with	 respect	 to	his	dealings	with	a	
person

•	 The	person	is	aware	of 	the	partner’s	lack	of 	authority

•	 The	person	has	no	knowledge	or	does	not	believe	the	partner’s	association	with	the	LLP

9.2.4.2 Liability of LLP if Partner has Incurred Liability due to Wrongful 
  Act or Omission

 Section 27(2) holds the partners and the LLP responsible if  the partners incur liability of  
a third person by his wrongful act or omission in course of  the business and in exercise of  his 
authority. This section clearly derives its substance from Section 26 of  the Indian Partnership 
Act which also holds the firm liable for the partner’s misconduct. The liability, however, 
remains concentrated to the LLP as a whole and the erring partner and does not attach itself  
to other partners individually. The aggrieved party may proceed in a suit against the partner 
and the LLP, holding them jointly and severally liable, but may not proceed against them 
singly.

	 Since	the	wrongful	conduct/omission	was	carried	out	by	the	partner	in	course	of 	the	
LLP’s business and in exercise of  his lawful authority, the ultimate liability shall fall on 
the LLP. In case the partner has to pay the aggrieved party from his assets, he shall be 
accordingly reimbursed by the firm.

For an LLP to incur liability under the Act, the following conditions must be satisfied:

•	 Wrongful	act	or	omission	by	partner

•	 Act/omission	in	course	of 	LLP’s	business	or	under	LLP’s	authority

•	 Wrongful	act/omission	must	incur	liability	of 	third	party

9.2.4.3 Obligation of LLP as a whole

 Section 27(3) provides that any liability incurred by the LLP shall be its liability as a 
whole and shall not confer individually upon the partners. The LLP being an independent 
body corporate is eligible to enter into contracts and if  such contract is vitiated, the liability 
rests on the LLP as a whole acting through its agents, partners etc. For instance, if  the 
obligation is of  a pecuniary nature it has to be met by the assets of  the LLP and not the 
individual assets of  the partners.

9.2.4.4 Discharge of LLP Liabilities

 Section 27(4) provides that the liabilities of  an LLP shall be discharged from the LLP’s 
assets alone. This is an extension of  section 27(3) which separates the liability of  the LLP 
from that of  the partners. Since an LLP is an independent entity, the liabilities incurred by it 
in such capacity shall be discharged from the assets of  the LLP alone.
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 According to Section 28, a partner shall not be obligated as per Section 27(3) in his 
individual capacity merely because he’s a partner in the LLP. However, he cannot escape 
responsibility for any wrongful conduct done in his individual capacity, outside the ambit 
of  his lawful authority. Furthermore, the LLP and the partner are jointly and severally liable 
under section 27(2), since the wrongful act done by partner was originally commissioned by 
the LLP, making it responsible for any loss.

 The LLP can be held responsible for any loss suffered by the counterparty and both LLP 
and the partner can be held liable for any misdeed done by partner in the course of  business, 
but in no event can the liability be shifted on to other partners of  the LLP, the burden has 
to	be	borne	by	the	individual	partners/LLP	or	both	but	not	by	the	other	partners	who	had	
nothing to do with the act.

9.3 Operating as a Foreign Company

 Unincorporated entities permit a foreign company to do business in India via ‘offices’ 
of  certain types. These options are as follows:

 1) Liaison Office

 2) Branch Office
 
 3) Project Office

9.3.1 LIAISON OFFICE

 An LO is suitable for a foreign company which wishes to set up a representative office 
as a first step to explore and understand the business and investment climate in India. An LO 
can undertake only liaison activities i.e, it can act as a channel of  communication between 
its Head Office abroad and parties in India.  The role of  an LO is only limited to collecting 
information about possible market opportunities and providing information about the 
company and its products to the prospective Indian customers. 

 A specific approval from RBI is required to set up an LO in India. Initially the permission 
is only granted for 3 years which may be extended from time to time by AD bank. The 
LO has to submit Annual Activity certificate from a Chartered Accountant to designated 
AD bank. The expenses of  an LO are met entirely through inward remittances of  foreign 
exchange from the head office outside India. The LO is an extension of  its foreign company 
and hence the name of  the LO shall be the same as its parent company. 

An LO can only undertake the following activities in India:

- Representing	in	India	the	parent	company	/	group	companies

-	 Promoting	export	/	import	from	/	to	India

-	 Promoting	 technical/financial	 collaborations	 between	 parent/group	 companies	
and companies in India

- Acting as a communication channel between the parent company and Indian 
companies

Entry options into India
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 Foreign insurance companies can establish LOs in India only after obtaining approval 
from the Insurance Regulatory and Development Authority. Foreign banks can establish 
LOs in India only after obtaining approval from the Department of  Banking operations and 
Development. 

Additional Criteria by RBI while sanctioning LO 

1. Track Record

 The head office should have a profit-making track record during the immediately 
preceding three financial years in its home country. 

2. Net worth 

 The head office should have a net worth of  not less than USD 50,000 or its 
equivalent. 

 Net worth = (Paid up share capital + Free reserves – intangible assets) as per the 
latest	audited	 financial	 statements	certified	by	 the	Certified	Public	Accountant	/	
Chartered Accountant. 

 If  a company does not meet these requirements, but a subsidiary of  a company 
that does, the parent company may submit a Letter of  Comfort on the subsidiary’s 
behalf.

Opening bank account of LO

An LO may approach the designated AD Category I Bank in India to open an account to 
receive remittances from its Head Office outside India. It may be noted that an LO shall not 
maintain more than one bank account at any given time without the prior permission of  
RBI. The permitted Credits and Debits to the account shall be:

Credits

•	 Funds	 received	 from	Head	Office	 through	normal	 banking	 channels	 for	meeting	 the	
expenses of  the office.

•	 Refund	 of 	 security	 deposits	 paid	 from	LO’s	 account	 or	 directly	 by	 the	Head	Office	
through normal banking channels.

•	 Refund	of 	taxes,	duties	etc.,	received	from	tax	authorities,	paid	from	LO’s	bank	account.

•	 Sale	proceeds	of 	assets	of 	the	LO.

Debits

•	 Only	for	meeting	the	local	expenses	of 	the	office.
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9.3.2 BRANCH OFFICE

 Companies incorporated outside India and engaged in manufacturing or trading 
activities are allowed to set up BOs with specific approval of  the RBI. Normally, the BO 
should be engaged in the activity in which the parent company is engaged. The RBI does not 
permit a BO to undertake any manufacturing or processing activities in India and the range 
of  activities to be undertaken by a BO is very restricted and permission has to be obtained 
from RBI each and every time a new activity is undertaken. 

A BO in India is allowed to undertake only the following activities:

1.	 Export	/	Import	of 	goods

2. Rendering professional or consultancy services

3. Carrying out research work, in areas in which the parent company is engaged

4. Promoting technical or financial collaborations between Indian companies and 
parent or overseas group company

5.	 Representing	the	parent	company	in	India	and	acting	as	buying	/	selling	agent	in	
India

6. Rendering services in IT and development of  software in India

7.	 Rendering	technical	support	to	the	products	supplied	by	parent/group	companies

8.	 Foreign	airline	/	shipping	company

 Retail trading activities of  any nature are not allowed for a BO in India. Profits earned 
by a BO are freely remittable from India, subject to payment of  applicable taxes. BOs have 
to submit an Annual activity certificate certified by a chartered accountant to a designated 
bank AD. 

	 RBI	has	also	given	general	permission	to	foreign	companies	for	establishing	branch/unit	
in Special Economic Zones (SEZs) to undertake manufacturing and service activities. The 
general permission is subject to the following conditions:

- such units are functioning in those sectors where 100 per cent FDI is permitted

- such units comply with part XI of  the Companies Act,1956 (Section 592 to 602)

- such units function on a stand-alone basis

Additional Criteria by RBI while sanctioning BO

1. Track Record

 The head office should have a profit-making track record during the immediately 
preceding five financial years in its home country. 

Entry options into India
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2. Net worth 

 The head office should have a net worth of  not less than USD 100,000 or its 
equivalent. 

 Net worth = (Paid up share capital + Free reserves – intangible assets) as per the 
latest	audited	 financial	 statements	certified	by	 the	Certified	Public	Accountant	/	
Chartered Accountant. 

Opening bank account of BO

 A BO may approach any AD Category-I Bank in India to open an account for its 
operations in India. Credits to the account should represent the funds received from Head 
Office through normal banking channels for meeting the expenses of  the office and any 
legitimate receivables arising in the process of  its business operations. Debits to this account 
shall	be	for	the	expenses	incurred	by	the	BO	and	towards	remittance	of 	profit/winding	up	
proceeds.

9.3.3 PROJECT OFFICE

 ‘PO’ means a place of  business to represent the interests of  the foreign company 
executing a project in India. The Reserve Bank has granted general permission to foreign 
companies to establish POs in India, provided they have secured a contract from an Indian 
company to execute a project in India, and

•	 the	project	is	funded	directly	by	inward	remittance	from	abroad;	or

•	 the	project	is	funded	by	a	bilateral	or	multilateral	International	Financing	Agency;	or

•	 the	project	has	been	cleared	by	an	appropriate	authority;	or

•	 a	company	or	entity	in	India	awarding	the	contract	has	been	granted	Term	Loan	by	a	
Public Financial Institution or a bank in India for the project

 However, if  the above criteria are not met or if  the parent entity is established in 
Pakistan, Bangladesh, Sri Lanka, Afghanistan, Iran , China, Hong Kong or Macau, such 
applications have to be forwarded to the General Manager, Foreign Exchange Department, 
Central Office Cell, RBI, New Delhi Regional Office, 6, Parliament Street, New Delhi-110 
001, India for approval.

Opening of a Foreign Currency account

 AD category -1 banks can open non-interest bearing Foreign currency account for PO 
in India subject to following:

1.	 The	 PO	 has	 been	 established	 in	 India,	 with	 the	 general/specific	 permission	 of 	
Reserve bank, having the requisite approval from concerned sanctioning authority

2. The contract under which the project has been sanctioned, specifically provides for 
payment in foreign currency
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3. Each project has only one Foreign currency account

4. The permissible debits to the account shall be payment of  project related expenditure 
and credits shall be foreign currency receipts from project sanctioning authority

5. The responsibility of  ensuring that only the approved debits and credits are allowed 
in the Foreign

6. currency account shall rest solely with the concerned branch of  the AD

7. Foreign currency account has to be closed at the completion of  the project

9.3.4 Intermittent Remittances by Project offices in India

	 AD	Category-I	branch	can	permit	intermittent	remittances	by	POs	pending	winding	up/
completion of  the project provided they are satisfied with the bonafide of  the transaction, 
subject to the following:

1.	 The	 PO	 submits	 an	 Auditors/	 Chartered	 Accountants	 Certificate	 to	 the	 effect	 that	
sufficient provisions have been made to meet the liabilities in India including Income 
Tax etc

2. An undertaking from the POs that the remittance will not, in any way, affect the 
completion of  the project in India and that any shortfall of  funds for meeting any 
liability in India will be met by inward remittance from abroad

3. Inter Project transfer of  funds requires prior permission of  the concerned Regional 
Office of  the Reserve Bank under whose jurisdiction the PO is situated

9.3.5 General conditions relating to LO / BO / PO

•	 Without	prior	permission	of 	the	Reserve	Bank,	no	person	being	a	citizen	of 	/	registered	
in Pakistan, Bangladesh, Sri Lanka, Afghanistan, Iran, China, Hong Kong or Macau 
can establish in India, a Branch or a Liaison Office or a PO or any other place of  
business

•	 All	 new	 entities	 setting	 up	 LO/BO/PO	 in	 India	 shall	 submit	 a	 report	 containing	
information,	 as	 per	 format	 provided	 within	 five	 working	 days	 of 	 the	 LO/BO/PO	
becoming functional to the Director General of  Police (DGP) of  the state concerned 
in	which	LO/BO/PO	has	established	its	office;	if 	there	is	more	than	one	office	of 	such	
a foreign entity, in such cases to each of  the DGP concerned of  the state where it has 
established office in India

•	 Branch/POs	of 	a	foreign	entity	are	permitted	to	acquire	immovable	property	by	way	of 	
purchase	for	their	own	use	and	to	carry	out	permitted/incidental	activities.	However,	
entities from Pakistan, Bangladesh, Sri Lanka, Afghanistan, Iran, Hong Kong, Macau, 
Nepal, Bhutan or China are not allowed to acquire immovable property in India for a 
Branch	/	PO	without	prior	RBI	approval

•	 BO/	LO	/	PO	are	allowed	to	open	non-interest	bearing	INR	current	accounts	in	India.	
Such Offices are required to approach their ADs for opening the accounts

Entry options into India
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•	 Partnership	/	Proprietary	concerns	set	up	abroad	are	not	allowed	to	establish	BO	/	LO	
in India

•	 Transfer	of 	assets	of 	LO	/	BO	to	subsidiaries	or	other	LO	/	BO	is	allowed	with	specific	
approval of  the central office of  the RBI. BOs are permitted to acquire property for 
their	own	use	and	to	carry	out	the	permitted	/	incidental	activities	but	not	for	leasing	
or renting out the property. However, entities from Pakistan, Bangladesh, Sri Lanka, 
Afghanistan, Iran, Hong Kong, Macau, Nepal, Bhutan or China are not allowed to 
acquire	immovable	property	in	India	even	for	a	BO	/	PO.	These	entities	are	allowed	to	
lease such property for a period not exceeding five years. Entities from Neal are allowed 
to establish only LO in India. 

•	 Powers	 relating	 to	 transfer	 of 	 assets	 of 	 LO	/	BO	/	PO	have	 been	 delegated	 to	AD	
category 1 Banks subject to compliance with certain conditions. 

Comparison on forms of business in India

Particulars Subsidiary 
Company

Joint Venture LLP LO PO / BO

Legal status Independent 
Status

JV Company 
with Indian 
Partner

Independent 
Status

Represents the 
parent company

Extended arm 
of  the parent

PO is generally 
set-up for 
specific 
projects, 
whereas a 
BO is set-up 
for carrying 
activities in 
the course of  
business

Approval for 
commencement 

Company 
can be set-up 
subject to FDI 
guidelines

JV can be set-up 
subject to FDI 
guidelines

LLP can be setup 
subject to FDI 
guidelines

Requires specific 
approval from 
RBI

Requires 
specific 
approval from 
RBI

Permitted 
Activities

Activities 
specified in 
memorandum 
of  association 
of  the 
company, 
subject to FDI 
guidelines

Activities 
specified in 
memorandum 
of  association of  
the JV company, 
subject to FDI 
guidelines

All activities of  
the LLP, subject 
to FDI guidelines

Liaison activities 
only

No	commercial/	
business 
activities are 
permitted

Restricted 
scope Activities 
listed by 
RBI are only 
allowed to be 
undertaken

Compliance 
requirement 
under FEMA

Required to 
file periodic 
and annual 
filings relating 
to foreign 
liabilities and 
assets, receipt 
of  capital and 
issuance/	
transfer 
of  shares 
to foreign 
investors

JV Company 
Required to file 
periodic and 
annual filings 
relating to 
foreign liabilities 
and assets, 
receipt of  capital 
and	issuance/	
transfer of  
shares to foreign 
investors

Required to 
report the details 
of  receipt of  
amount of  
consideration 
for capital 
contribution 
Disinvestment/	
transfer of  capital 
contribution are 
required to be 
reported to RBI

Required to file 
Annual activity 
certificate (by 
auditors in India) 
with RBI

Required to file 
Annual activity 
certificate (by 
auditors in 
India) with RBI
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Income Tax Liable to be 
taxed on global 
income @ 30% 
plus surcharge 
and cess on net 
basis 

Company is 
liable to MAT 
@ 18.5% plus 
surcharge and 
cess on its book 
profits

Liable to be 
taxed on global 
income @ 30% 
plus surcharge 
and cess on net 
basis 

Company is 
liable to MAT 
@ 18.5% plus 
surcharge and 
cess on its book 
profits

Liable to be 
taxed on global 
income @ 30% 
plus surcharge 
and cess on net 
basis 

Company is 
liable to MAT 
@ 18.5% plus 
surcharge and 
cess on its book 
profits

LO is not 
subject to tax 
in India, since 
not permitted to 
undertake any 
business activity

Liable to 
be taxed on 
income earned 
@ 40 % plus 
applicable 
surcharges 
and cess. (rate 
applicable 
to foreign 
corporations)

Repatriation Does not 
require any 
approval for 
remittance of  
post-tax profits; 
dividends 
declared will 
be subject to 
distribution tax

Does not require 
any approval for 
remittance of  
post-tax profits; 
dividends 
declared will 
be subject to 
distribution tax

Does not require 
any approval 
for remittance 
of  post-tax 
profits. Unlike 
a Company, 
an LLP is 
not required 
to pay tax on 
withdrawal of  
profits from 
partner’s capital.

LO is not 
permitted to 
undertake any 
business activity; 
as such, may 
not be any 
repatriations 
from LO.

Approval not 
required for 
remittance 
of  post- tax 
profits to HO 
outside India, 
subject to filing 
of  requisite 
documents 
with RBI

Ease of  exit Complex 
depending 
upon the 
strategy 
adopted. Exit 
can be through 
sale of  shares 
or liquidation.

Complex 
depending upon 
the strategy 
adopted. Exit 
can be through 
sale of  shares or 
liquidation.

Complex 
depending upon 
the strategy 
adopted Exit can 
be through sale 
of  interest or 
dissolution.

Prior approval 
of  RBI, ROC 
and income tax 
authorities

Prior approval 
of  RBI, ROC 
and income tax 
authorities
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Funding Options in India 10

One of  the challenges faced by entrepreneurs today is to fund their companies in the most 
efficient way. Since the economy opened up in 1991, the Indian financial institutions 
recognize the importance of  attracting capital for business needs. Often Entrepreneurs 
looking to start a business or looking for growth capital are not very sure of  the best source 
of  funding. In India, the following funding options are available to a business:

10.1 Equity Share Capital

 Equity shares refer to the common stock of  a company. Equity shares were earlier 
known as ordinary shares and holders of  these shares are the real owners of  the company. 
Equity share is a main source of  finance for any company giving investors rights to vote, 
share profits and claim on assets. Various types of  equity capital are authorized, issued, 
subscribed, paid up, rights, bonus, sweat equity etc. The value of  equity shares is expressed 
in terms of  face value or par value, issue price, book value, market value etc. 

 Equity shareholders are paid dividend after paying it to the preference shareholders. 
The rate of  dividend on these shares depends upon the profits of  the company. The issue of  
equity shares by an Indian company to a foreign entity must comply with Foreign exchange 
regulations and the sectoral caps as defined in the FDI policy. 

10.1.1   Advantages of Equity Shares

•	 Equity	shares	do	not	create	any	obligation	to	pay	a	fixed	rate	of 	dividend

•	 Equity	shares	can	be	issued	without	creating	any	charge	over	the	assets	of 	the	company

•	 It	 is	 a	 permanent	 source	 of 	 capital	 and	 the	 company	 has	 to	 repay	 it	 except	 under	
liquidation

•	 Equity	shareholders	are	the	real	owners	of 	the	company	who	have	the	voting	rights

•	 In	case	of 	profits,	equity	shareholders	are	the	real	gainers	by	way	of 	increased	dividends	
and appreciation in the value of  shares
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10.1.2   Disadvantages of Equity Shares

•	 As	equity	capital	cannot	be	redeemed,	there	is	a	danger	of 	over	capitalisation

•	 Equity	shareholders	can	put	obstacles	for	management	by	manipulation	and	organising	
themselves

•	 During	prosperous	periods	higher	dividends	have	to	be	paid	leading	to	increase	in	the	
value of  shares in the market and it leads to speculation

•	 Investors	who	desire	to	invest	in	safe	securities	with	a	fixed	income	have	no	attraction	
for such shares

10.2 Preference Share Capital

 Preference shares, more commonly referred to as preferred stock, are shares of  a 
company’s stock with dividends that are paid out to shareholders before common stock 
dividends are issued. If  the company enters bankruptcy, the shareholders with preferred 
stock are entitled to be paid from company assets first. Most preference shares have a fixed 
dividend, while common stocks generally do not. Preferred stock shareholders also typically 
do not hold any voting rights, but common shareholders usually do.

Following are the Types of  Preference Shares:

•	 Cumulative	Preference	shares

•	 Non	–	Cumulative	Preference	shares

•	 Redeemable	Preference	shares

•	 Non-Redeemable	Preference	shares

•	 Participating	Preference	shares

•	 Non-Participating	Preference	shares

•	 Convertible	Preference	shares

•	 Non-Convertible	Preference	shares

10.2.1   Advantages of Preference Shares

•	 Preference	shares	do	not	carry	any	voting	rights

•	 Preference	shares	do	not	create	any	mortgage	or	charge	in	the	assets	of 	the	company

•	 Preference	shares	can	be	easily	sold	to	investors	who	prefer	reasonable	safety	of 	capital	
and want a regular and fixed return on it
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•	 A	company	has	options	of 	issuing	different	types	of 	preference	capital	depending	upon	
needs of  investors. 

10.2.2   Disadvantages of Preference Shares

•	 Preference	shares	are	considered	a	very	costly	source	of 	finance

•	 Skipping	of 	dividend	payment	does	not	harm	the	company	legally,	however,	may	harm	
the image of  the company

•	 Preference	shareholders	enjoy	a	similar	situation	like	that	of 	an	equity	shareholder	but	
still gets a preference in both payment of  their fixed dividend and claim on assets at the 
time of  liquidation.

10.3 Debentures

 A debenture is a type of  debt instrument that is not secured by physical assets or 
collateral. Debentures are backed only by the general creditworthiness and reputation of  
the issuer. Both corporations and governments frequently issue this type of  bond to secure 
capital. A debenture is a medium to long-term debt instrument used by large companies to 
borrow money, at a fixed rate of  interest

 Debentures are generally freely transferable by the debenture holder. Debenture holders 
have no rights to vote in the company’s general meetings of  shareholders, but they may 
have separate meetings or votes e.g. on changes to the rights attached to the debentures. The 
interest paid to them is a charge against profit in the company’s financial statements.

There are two types of  Debentures:

a) Convertible Debentures 

b) Non-convertible Debentures 

10.4 Borrowings

 There are various kinds of  borrowings available to a company in India. Some of  them 
are:

10.4.1   Term Loans

 A term loan is simply a loan that is given for a fixed duration of  time and must be repaid 
in regular instalments. These loans usually extended for a longer duration of  time which may 
range from 1 year to 10 or 30 years. Rate of  interest charged under these loans may be on 
a fixed or floating basis, which will vary with market fluctuations. Terms loan are Secured 
Loans. The asset that is purchased using the term loan amount, will serve as a primary 
security and other assets of  the company will be serving as collateral security.

Funding Options in India
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10.4.2   Cash Credit Facility

 Cash credit is a type of  short term loan provided to companies to fulfill their working 
capital requirement. The cash credit facility is generally given for a period of  12 months and 
reviewed	/	revised	at	the	end	of 	the	year.

 Cash credit facility are of  two types (Depending upon the type of  charge on goods taken 
as security by bank):

a) Cash Credit Pledge: Where the possession of  the goods is with the bank

b) Cash Credit Hypothecation: Where the possession of  the goods remain with the 
borrower

10.4.3   Overdraft Facility

 Overdraft is a facility given by the bank to companies, to withdraw money “more” than 
the balance available in their respective accounts. Overdraft may be permitted without any 
security as ‘clean overdraft’ for temporary periods to enable the borrower to tide over some 
emergent financial difficulty. 

10.4.4   Export Finance

 Banks grant export credit on very liberal terms to meet all the financial requirements of  
exporters. The bank credit for exports can broadly be divided into two groups:

a)	 Pre	Shipment	advances	/	packing	credit	advances

b) Post Shipment credit

10.5 External Commercial Borrowings (ECB)

 ECBs are loans in India made by non-resident lenders in foreign currency to Indian 
borrowers. They are used widely in India to facilitate access to foreign money by Indian 
corporations and public sector undertakings. ECBs include commercial bank loans, buyers’ 
credit, suppliers’ credit, securitised instruments such as floating rate notes and fixed rate 
bonds etc., credit from official export credit agencies and commercial borrowings from the 
private sector window of  multilateral financial Institutions such as International Finance 
Corporation (Washington), ADB, AFIC, CDC, etc. ECBs cannot be used for investment in 
stock market or speculation in real estate. 

 ECBs are classified under “Three Tracks” under the ECB framework. The parameters 
of  the three tracks define Eligible borrowers, Minimum average maturity, all-in-cost ceiling 
and permitted end uses.

10.6 Foreign Currency Convertible Bonds (FCCB)
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 FCCBs are a special category of  bonds and are issued in currencies different from the 
issuing company’s domestic currency. Corporates issue FCCBs to raise money in foreign 
currencies. These bonds retain all features of  a convertible bond, making them very attractive 
to both the investors and the issuers. These bonds assume great importance for multinational 
corporations and in the current business scenario of  globalisation, where companies are 
constantly dealing in foreign currencies. FCCBs are quasi-debt instruments and tradable on 
the stock exchange. Investors are hedge-fund arbitrators or foreign nationals. 

10.7 Indian Depository Receipts (IDR)

 IDRs are a financial instrument denominated in Indian Rupees in the form of  a 
depository receipt. The IDR is a specific Indian version of  the similar global depository 
receipts. Central Government notified the Companies (Issue of  Indian Depository Receipts) 
Rules, 2004 (IDR Rules). SEBI issued guidelines for disclosure with respect to IDRs and 
notified the model listing agreement to be entered between exchange and the foreign issuer 
specifying continuous listing requirements.

Funding Options in India
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Important Registrations

 Each new entity in India is required to obtain various registrations to function in India. 
Such registrations are based on – Location, type of  business, type of  entity and number 
of  employees. India’s G2B portal e-biz (www.ebiz.gov.in) helps finding out the various 
registration, licenses and certificates required by the business. The portal connects the 
central government and the state governments with businesses. The portal allows for easier 
application and tracking of  such applications. 

11.1  Some of the important registrations are discussed below: 

11.1.1 Permanent Account Number (“PAN”)

 PAN is a unique 10-digit alphanumeric identity allotted to each taxpayer by the 
Income Tax Department under the supervision of  the CBDT. It is mandatory for financial 
transactions such as receiving taxable salary or professional fees, sale or purchase of  assets, 
opening of  bank account, buying shares or mutual funds and much more. The primary 
purpose of  the PAN is to bring a universal identification to all financial transactions and to 
prevent tax evasion by keeping track of  monetary transactions.

	 The	prescribed	application	may	be	made	by	submitting	Form	49A	/	49AA	and	it	can	be	
obtained within 7-10 days of  the application.

11.1.2 Tax Deduction Account Number (“TAN”)

 TAN us a unique 10-digit alphanumeric number and is required by every tax assessee 
who is liable to deduct Tax deduction at source (“TDS”). Such number is required to be 
quoted in all TDS returns, TDS payments and any other communication regarding TDS 
with the Income Tax Department. 

 The prescribed application may be made by submitting Form 49B and it can be obtained 
within 7 days of  the application. A TAN application can only be made once PAN has been 
obtained. 

11
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11.1.3 Goods & Services Tax Identification Number (“GSTIN”)

 Any business in India that supplies goods or services with turnover exceeding Rs 20 
lakhs has to apply for GSTIN. For certain businesses registration under GST is mandatory 
irrespective of  the turnover. 

 Each taxpayer is assigned a state-wise PAN-based 15-digit GSTIN. The prescribed 
application may be made by submitting details via the GST online portal and the number 
can be obtained within 7 days of  application. 

11.1.4 Employee Provident Fund (“EPF”)

 EPF is a retirement benefit scheme that’s available to all salaried employees. This 
fund is maintained and overseen by the Employees Provident Fund Organisation of  India 
(EPFO) and any company with over 20 employees is required by law to register with the 
EPFO.  

 However, the same is not mandatory for all types of  organisations. Both the employer 
and the employee contribute 12% of  the employee’s basic salary (including dearness 
allowance) every month to the EPF.

11.1.5 Employee’s State Insurance (“ESI”)

 ESI is self-financing social security and health insurance scheme for Indian workers. 
Registration under this ESI scheme ensures availability of  a wide-range of  medical, monetary, 
and other benefits to the employees of  any employing entity having 10 or more employees.

	 ESI	Registration	 is	 required	when	a	company/firm/organization	employs	10	 (in	 few	
Indian	States	 and	UTs,	 this	number	 is	 20)	or	more	persons,	with	 individual	wage/salary	
falling under the threshold limit of  INR 15,000 per month. After registration, ESIC gives 
recognition to the employing entity and its employees through allotting a 17-digit unique 
identification code.

11.1.6 Professional Tax Registration Certificate (“PTRC”)

 Professional Tax is a tax on professionals and salaried employees by the State 
Governments in India. However, not all states collect professional tax and different states 
have different rates and methods of  collecting tax. The maximum professional tax that can 
be levied by a state is Rs 2,500. 

PTRC is to be obtained by the company in the role of  employer. 

11.1.7 Registration under Shop & Establishment Act

 Most businesses are subject to registration under Shop & Establishment Act. The Act 
is designed to regulate payment of  wages, hours of  work, leave, holidays, terms of  service 
and other work conditions of  people employed in shop and commercial establishments. The 
registration is sought by the state government and not all states have enacted the Shop & 
Establishment Act. 
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 Any shop or commercial establishment in any of  the enacted states in India that  
commences operation must apply to the Chief  Inspector for a Shop and Establishment Act 
License within the prescribed time.

11.1.8 Import Export Code (“IEC”)

 IEC is one time registrations which is required by persons importing or exporting goods 
and services from India. IEC does not require the filing of  any return. Once, an IEC is issued 
there are no further procedures required to maintain validity of  the IE Code. 

 Such application must be made to the DGFT along with the necessary supporting 
documents. Once, the application is submitted, DGFT will issue the IEC for the entity in 
15 - 20 working days or less

Important Registrations
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Income Tax

12.1  Background

 The CBDT administers, supervises and controls the direct tax laws of  the country. Tax 
year in India spans from April 1 to March 31. All companies in India are required to file 
return of  income by September 30 (except those who are required to file transfer pricing 
certificate in Form 3CEB). Those companies who are required to file Form 3CEB, the due 
date for filing ROI is November 30. Companies are required to estimate their tax liability and 
pay advance tax in four installments, June 15, September 15, December 15 and March 15.  
The taxable income of  companies is computed as profits or gains in business, capital gains, 
income from house properties and income from other sources.

12.2  Residential Status

 Under Sections 6 of  the IT Act, a company is considered to be an Indian resident 
company, only if  it is incorporated in India or its ‘place of  effective management’ (‘POEM’) 
in that year is situated in India. Effective April 1, 2015, residential status of  a company 
will be determined by the concept of  POEM. As per the POEM regulations which have 
become effective, a foreign company may become an Indian resident if  its POEM in that 
year is situated in India. The expression POEM has been defined to mean a place where key 
management and commercial decisions necessary for conduct of  business of  an entity as a 
whole are, in substance made. 

12.3  Tax Year & Return of Income

 The Indian tax year starts from 1 April of  one year and ends on 31 March of  the 
subsequent year. Companies (except those that are required to submit a TP accountant’s 
report with respect to their international or specified domestic transactions) are required to 
file their tax returns by 30 September.

 Those that are required to submit a TP accountant’s report need to file their tax returns 
by 30 November. Taxpayers need to obtain a PAN to be tax-compliant in India.

12
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12.4  Scope of Taxable Income for a Company

 A company resident in India (resident company) is taxed on its global income. A 
company resident outside India (non-resident company) is only taxed in India in respect 
of  income that:

•	 accrues	or	arises	in	India	

•	 is	received	or	deemed	to	have	been	received	in	India

•	 accrues	to	the	non-resident	company	from	an	asset	or	source	of 	income	in	India	(salary,	
interest, royalties and fees for technical services), a ‘business connection’ in India or 
transfer of  a capital asset in the country

12.5  Tax Rates

 The tax rates (Including surcharge and applicable cess) for domestic and foreign 
companies is as under:

Type of  company Where net income is less 
than INR 10 Million

Where income is more than 
INR 10 million but upto 
INR 100 million

Where income is 
more than INR 
100 million

Domestic Company 31.2% 33.38% 34.94%

Foreign Company 41.6% 42.43% 43.68%

12.6  Heads of Income Tax

 Income liable to tax in the hands of  a person under the IT Act has been classified into 
five mutually exclusive heads of  income, namely:

•	 Salaries

•	 Income	from	house	property

•	 Profits	and	gains	from	business	or	profession

•	 Capital	Gains

•	 Income	from	other	sources

The IT Act details the manner of  computation for each head of  Income. Various exemptions 
and deductions are provided under each head of  income and the net amount is included in 
computing a person’s total taxable income. 
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12.6.1 Income from Salaries

 For any income to be chargeable under the head salaries, existence of  a relationship of  
an employer and employee is must. Income from salary taxable during the year shall consists 
of  following:

•	 Salary	due	from	employer	(including	former	employer)	to	taxpayer	during	the	previous	
year, whether paid or not

•	 Salary	paid	by	employer	(including	former	employer)	to	taxpayer	during	the	previous	
year before it became due

•	 Arrear	of 	salary	paid	by	the	employer	(including	former	employer)	to	taxpayer	during	
the previous year, if  not charged to tax in any earlier year

The components of  Salary include basic salary, Dearness Allowance and any bonus, fee or 
commission. All the above are fully taxable, however, the law provides for various allowances, 
exemptions and deductions. 

12.6.2 Income from House Property

 Income from House property occurs from rent earned by any person from the house 
property which is chargeable to tax. It is important to note that having only one house does 
not attract any tax.  The tax paid is on the rent earned or notional rent less the deductions 
provided under the law. 

12.6.3 Income from Business Income

	 Any	 income	earned	 from	any	 trade	/	commerce	/	business	/	professional	 is	 taxable	
under the head income from business and profession. All expenditure, other than capital or 
personal expenditure, incurred wholly and exclusively for the purpose of  business is allowed 
as deduction while computing the business income of  the assessee.  

12.6.4 Income from Capital Gains

 Capital gains tax is the tax on profits on sale of  assets. Such gains could either be short 
term capital gains or long term capital gains depending upon the nature of  the asset. 

 Long term capital gains: Any asset that is held for more than 36 months is a long term 
asset and hence taxable at 20% plus applicable surcharge and cess. The criteria of  36 months 
has been reduced to 24 months in the case of  immovable property being land, building, and 
house property.

 Some assets are considered short-term capital assets when these are held for 12 months 
or less. This rule is applicable if  the date of  transfer is after 10th July, 2014 (irrespective of  
what the date of  purchase is).

Income Tax
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The assets are:

•	 Equity or preference shares in a company listed on a recognized stock exchange in India

•	 Securities	 (like	 debentures,	 bonds,	 govt	 securities	 etc.)	 listed	 on	 a	 recognized	 stock	

exchange in India

•	 Units	of 	UTI,	whether	quoted	or	not

•	 Units	of 	equity	oriented	mutual	fund,	whether	quoted	or	not

•	 Zero coupon bonds, whether quoted or not

 When the above listed assets are held for a period of  more than 12 months, they are 
considered long-term capital asset.

 Short term capital gains: Any asset that is held for not more than 36 months is a short 
term asset and hence taxable at the applicable slab rate of  the person

 Any Income arising from the transfer of  short term capital assets in the form of  equity 
shares or units of  mutual funds where security transaction tax has been paid, such income is 
taxable at 15% under Section 111A of  the IT Act. In case such capital assets are held more 
than one year, tax at the rate of  10% shall be charged without giving benefit of  indexation. 
Income from Other Sources

 Any income which is not chargeable to tax under any other head is chargeable under 
Income from other sources. Income from other sources includes interest, Income from Plant 
/	machinery	/	Furniture	on	hire,	winnings	from	lotteries,	races	etc.	

12.7  Withholding Taxation

 The concept of  WHT was introduced with an aim to collect tax from the very source of  
income. As per this concept, a person (deductor) who is liable to make payment of  specified 
nature to any other person (deductee) shall withhold tax at source and remit the same into 
the account of  the Central Government. The deductee from whose income tax has been 
withheld at source would be entitled to get credit of  the amount so deducted on the basis of  
Form 26AS or TDS certificate issued by the deductor.

A) Withholding Tax rates for payments to Residents

The current TDS rates (AY 2017-18) for payments to residents are as follows:

Section Nature of  Payment TDS Rate (%)

194A Interest other than interest on securities 10

194B Winnings from lottery or crossword puzzle or card game or 
any other game

30

194BB Winnings from horse races 30

194C Payment to resident contractor 
-	 who	is	individual	/	HUF
- who is any other person

1
2
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194D Insurance commission
- recipient other than company
- recipient is a company

5
10

194DA Payment in respect of  life insurance policy 1

194EE Payment in respect of  deposits under National Savings 
Scheme

10

194F Payment on account of  repurchase of  units of  mutual fund 20

194G Commission on sale of  lottery tickets 5

194H Commission or Brokerage 5

194I Rent
- plant or machinery
- land, building, furniture

2
10

194IA Consideration for transfer of  any immovable property 1

194IB Rent by an individual 5

194IC Payment under joint development agreement to a resident 
individual	/	HUF

10

194J Professional fees, Technical fees, royalty or remuneration to a 
director

In case where the payee is engaged in the business of  
operation of  call centre

10

2

194LA Payment of  compensation on acquisition of  certain 
immovable property

10

12.7.1 INTERNATIONAL TAXATION 

A. Scope of taxable income for a non-resident company

 A company resident outside India (non-resident company) is only taxed in India in 
respect of  income that:

•	 accrues	or	arises	in	India	

•	 is	received	or	deemed	to	have	been	received	in	India

•	 accrues	to	the	non-resident	company	from	an	asset	or	source	of 	income	in	India	(salary,	
interest, royalties and fees for technical services), a ‘business connection’ in India or 
transfer of  a capital asset in the country

I. Business Income of a Non-resident

 Business income accruing to a non-resident from a ‘business connection’ shall be 
chargeable to tax under the Act. The term ‘business connection’ has not been precisely 
defined under the IT Act, but it is wider in scope than Permanent Establishment (PE) defined 
under the DTAAs.

Income Tax
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Budget 2018 has proposed to amend the concept of  Business Connection in two ways.

A. Business connection shall also include any business activities carried through a 
person who, acting on behalf  of  the non-resident, habitually concludes contracts or 
habitually plays the principal role leading to conclusion of  contracts by the non-
resident. 

B. Concept of  Business connection has also been widened to include “significant 
economic presence” in India. “Significant economic presence” is defined to mean:

-  Transaction in respect of  goods, services or property carried out by a non-resident in 
India, including provision of  download of  data or software in India, if  the aggregate 
of  payments arising from such transactions during the previous year exceeds 
prescribed threshold; or

-  systematic and continuous soliciting of  business activities or engaging in interaction 
with prescribed number of  users in India through digital means

	 Transactions	 /	 activities	 to	 constitute	 significant	 economic	 presence	 in	 India,	
whether or not the non-resident has a residence or place of  business in India or 
renders services in India.

However, till the time these thresholds are not prescribed, the cross border business 
profits shall continue to be taxed as per the existing treaty rules till the time the 
DTAAs are not modified.

II. Fees for Technical Services or Royalty earned by non-residents from India

 FTS or royalty deemed to accrue or arise in India shall be liable to tax in India under the 
provisions of  the Act at the rate of  10%. In this regard, FTS are royalty are defined as under:
FTS is defined to mean any consideration (includes lump sum consideration) for rendering 
any:

a) Managerial

b) Technical

c) Consultancy Services

FTS Includes provision	of 	services	of 	technical	/	other	personnel	but	excludes construction; 
assembly; mining; any like project; income chargeable as ‘Salary’

Royalty is defined to mean consideration for (includes lump sum consideration but excludes 
income chargeable under the head ‘Capital Gains’) for:

a)  Use of  or Transfer of  all or any rights in including granting of  any license for patent, 
invention, model, design, secret formula or process or trademark or similar property, 
copyright, literary, artistic or scientific work including films or video tapes but excludes 
consideration for sale, distribution and exhibition of  cinematographic films
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b)  Imparting of  any Information concerning working of  or use of  patent, model, design, 
secret formula, process, trademark or similar property technical, industrial, commercial 
or scientific knowledge, experience or skill 

c)  Use or right to use industrial, commercial or scientific equipment (excluding those 
covered under Section 44BB)

d)  Rendering of  any services in connection with activities constituting Royalty

12.8  Double Taxation Avoidance Agreement

 In order to prevent double taxation, the Central government of  India has engaged with 
other countries to form Double Taxation Avoidance Agreement (“DTAA”). 

 As of  2017, India has entered comprehensive DTAAs with 93 countries. India has also 
entered into “Tax Information Exchange Agreements” with 19 countries such as Bermuda, 
Isle of  Man, British Virgin Islands, Bahamas, Cayman Islands, etc. 

 Where the provisions of  a DTAA are more beneficial to any assessee as compared to the 
IT Act, the assessee has an option of  being governed by such provisions of  the DTAA.

List of Countries with whom India has a DTAA

S.NO Country S.No. Country

1. Armenia 48. Mauritius

2. Albania 49. Mongolia

3. Australia 50. Montenegro

4. Austria 51. Morocco

5. Bangladesh 52. Mozambique

6. Belarus 53. Namibia

7. Belgium 54. Nepal

8. Bhutan 55. Netherlands

9. Botswana 56. New Zealand

10. Brazil 57. Norway

11. Bulgaria 58. Oman

12. Canada 59. Oriental Republic of  Uruguay

13. China 60. Philippines

14. Columbia 61. Poland

15. Crotia 62. Portuguese Republic

16. Cyprus 63. Qatar

17. Czech Republic 64. Romania

18. Denmark 65. Russia

19. Egypt 66. Saudi Arabia

20. Estonia 67. Serbia

21. Ethiopia 68. Singapore

22. Fiji 69. Slovak Republic

Income Tax
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23. Finland 70. Slovenia

24. France 71. South Africa

25. Georgia 72. Spain

26. Germany 73. Sri Lanka

27. Greece 74. Sudan

28. Hashemite kingdom of  Jordan 75. Sweden

29. Hungary 76. Swiss Confederation

30. Iceland 77. Syrian Arab Republic

31. Indonesia 78. Tajikistan

32. Ireland 79. Tanzania

33. Israel 80. Thailand

34. Italy 81. Trinidad and Tobago

35. Japan 82. Turkey

36. Kazakastan 83. Turkemistan

37. Kenya 84. UAE

38. Korea 85. Uganda

39. Kuwait 86. UK

40. Kyrgyz Republic 87. Ukraine

41. Latvia 88. United Mexican States

42. Libya 89. Union of  Mynamar

43. Lithuania 90. USA

44. Luxembourg 91. Uzbekistan

45. Macedonia 92. Vietnam

46. Malaysia 93. Zambia

47. Malta

B. Withholding Tax rates for payments to Non-Residents:

 The IT Act provides for withholding of  taxes from payments made to non-residents, 
which are chargeable to tax under the Act. Any person whether resident or non-resident, 
making payment to a non-resident would be liable to withhold taxes from such payment. 
The person is also liable to deposit the same with the government authorities within the 
prescribed time. The current rates (AY 2017-18) for WHT for payment to non-residents are 
as follows:

Nature of  Payment TDS Rate (%)

Interest 20

Dividends NIL

Royalties 10

Technical services 10

Any other Income Individual -   30 
Companies - 40
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 The above rates are general and applicable in respect of  countries with which India does 
not have a DTAA. If  the tax rates, as per the DTAA, are more Favourable, the same would 
apply. 

 However, if  the non-resident payee does not have a PAN, the rate of  tax withholding 
shall be 20% or the rates as per the aforesaid table, whichever is higher.

Tax rates under tax treaties India has entered with various jurisdictions (Withholding %)

Country Dividend Interest Royalty FTS

Albania 10 10 10 10

Armenia 10 10 10 10

Australia 15 15 10	/	15 10	/	15

Austria 10 10 10 10

Bangladesh 10 10 10 NA

Belarus 10	/	15 10 15 15

Belgium 15 10	/	15 10 10

Bhutan 10 10 10 10

Botswana 7.5	/	10 10 10 10

Brazil 15 15 25	/	15 NA

Bulgaria 15 15 15	/	20	 20

Canada 15	/	25 15 10	/	15 10	/	15

China 10 10 10 10

Columbia 5 10 10 10

Croatia 5	/	15 10 10 10

Cyprus 10 10 10 10

Czech Republic 10 10 10 10

Denmark 15	/	25 10	/	15 20 20

Estonia 10 10 10 10

Ethiopia 7.5 10 10 10

Fiji 5 10 10 10

Finland 10 10 10 10

France 10 10 10 10

Georgia 10 10 10 10

Germany 10 10 10 10

Greece NA NA NA NA

Hungary 10 10 10 10

Iceland 10 10 10 10

Indonesia 10	/	15 10 15 NA

Ireland 10 10 10 10

Israel 10 10 10 10

Income Tax



102 Doing Business in India - Simplified

Italy 15/25 15 20 20

Japan 10 10 10 10

Jordan 10 10 20 20

Kazakastan 10 10 10 10

Kenya 15 15 20 17.5

Korea 15 10 10 10

Kuwait 10 10 10 10

Kyrgyz Republic 10 10 15 15

Lativa 10 10 10 10

Libya NA NA NA NA

Lithuania 5/15 10 10 10

Luxembourg 10 10 10 10

Macedonia 10 10 10 10

Malaysia 5 10 10 10

Malta 10 10 10 10

Mauritius 5	/	15 7.5 15 10

Mexico 10 10 10 10

Mongolia 15 15 15 15

Montenegro 5	/	15 10 10 10

Morocco 10 10 10 10

Mozambique 7.5 10 10 NA

Myanmar 5 10 10 NA

Namibia 10 10 10 10

Nepal 5	/	10 10 15 NA

Netherlands 10 10 10 10

New Zealand 15 10 10 10

Norway 10 10 10 10

Oman 10	/	12.5 10 15 15

Philippines 15	/	20 10	/	15	 15 NA

Poland 10 10 15 15

Portugal 10	/	15 10 10 10

Qatar 5	/	10 10 10 10

Romania 10 10 10 10

Russia 10 10 10 10

Saudi Arabia 5 10 10 NA

Serbia 5	/	15 10 10 10

Singapore 10	/	15 10	/	15 10 10

Slovenia 5	/	15 10 10 10

South Africa 10 10 10 10

Spain 15 15 10	/	20 20
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Sri Lanka 7.5 10 10 10

Sudan 10 10 10 10

Sweden 10 10 10 20

Swiss Confederation 10 10 10 10

Syrian Arab Republic 5	/	10 10 10 NA

Taipei 12.5 10 10 10

Tajikistan 5	/	10 10 10 NA

Tanzania 5	/	10 10 10 NA

Thailand 15	/	20 10	/	25 15 NA

Trinidad and Tobago 10 10 10 10

Turkey 15 10	/	15 15 15

Turkemistan 10 10 10 10

Uganda 10 10 10 10

Ukraine 10	/	15 10 10 10

UAE 10 5	/	12.5 10 NA

UAR (Egypt) NA NA NA NA

UK 15	/	10 10	/	15 10	/	15 10	/	15

USA 15	/	25 10	/	15 10	/	15 10	/	15

Uruguay 5 10 10 10

Uzbekistan 10 10 10 10

Vietnam 10 10 10 10

Zambia 5	/	15 10 10 10

12.9  Equalization Levy or ‘Google Tax’

 Equalization Levy has been defined as “Tax leviable on consideration received or 
receivable for any specified service under the provisions of  this chapter”. The levy would be 
under a separate self-contained code and is not part of  the income-tax law

The Equalization Levy would be applicable at 6% on gross consideration payable for a 
‘Specified Service’. ‘Specified Service’ is defined as follows: 

(1)  Online advertisement; 

(2)		 Any	provision	for	digital	advertising	space	or	facilities/	service	for	the	purpose	of 	online	
advertisement; 

(3)  Any other service which may be notified later.

Income Tax
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12.10  Dividends

12.10.1 Taxability

	 As	per	section	10(34)	of 	the	Act,	any	income	received	by	an	individual/HUF	as	dividend	
from an Indian company is exempt from tax as the company declaring such dividend has 
already deducted DDT before paying the dividend.

 However, under Section 115BBDA (as introduced in the Finance Act, 2016), if  aggregate 
dividend	received	by	an	individual/HUF	from	companies	exceeds	Rs.	10,00,000,	it	is	liable	
to pay tax at the rate of  10% on dividend income received in excess of  Rs. 10 lakh. Section 
115BBDA applies only on dividend income received from domestic companies under Section 
10(34) and excludes dividend income received from mutual funds under Section 10(35).

12.10.2 Dividend Distribution Tax

 Section 115-O of  the IT Act, provides that any amount declared, distributed or paid 
by a domestic company by way of  dividend shall be chargeable to DDT. Such DDT is in 
addition to income tax chargeable in respect of  total income. It is applicable whether the 
dividend is interim or otherwise and whether such dividend is paid out of  the current profits 
or accumulated profits.

 Rate of  DDT currently is 15% plus surcharge plus cess.  However, DDT is required to 
be grossed up, hence the effective rate is 20.358%

 With a view to remove the cascading effect of  DDT in multi-tier corporate structure, 
dividend received by any company from its subsidiary which has been subjected to DDT 
shall be liabile to be reduced from the amount of  dividend distributed by such recipient 
shareholder company, subject to DDT.

12.10.3 Dividend received from foreign subsidiaries

 Dividend received by an Indian company from its foreign subsidiaries (In which the 
recipient Indian company holds a minimum threshold shareholding of  26%) is taxable at a 
concessional rate of  15%. The amendment, brought by the Finance Act, 2011, was intended 
to encourage inflow of  passive income lying abroad to boost the economy.

12.11  Minimum Alternative Tax

 Under the provisions of  the IT Act, as per section 115JB, every company domestic or 
foreign is required to pay MAT in case the tax liability under the regular provision of  the 
Act, of  a company is less than 18.5% of  its book profits. The rule was put to practice so as 
to ensure that no taxpayer with substantial economic income gets to avoid significant tax 
liability on account of  various exclusions, deductions and credits. 

 Tax credit i.e. excess of  MAT paid over and above the tax payable under the regular 
provisions of  the Act, is allowed to be carried forward and set-off  against income tax payable 
under the regular provisions of  the Act.
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 In case of  taxpayers, other than company, if  the tax liability under the normal provisions 
of  the IT Act is less than Alternate Minimum Tax (‘AMT’), then the taxpayer is required to 
pay tax @18.50 of  its Adjusted Total Income computed.

12.12  Alternate Minimum Tax

 Alternate Minimum tax (‘AMT’) is to be paid by any person (other than companies), 
i.e. partnership firms, LLP etc., who claim specified deductions and where the tax payable 
accordingly to regular tax provisions is less than 18.5% of  Adjusted Total Income, required 
to be computed in accordance with the provisions of  the IT Act.

12.13  Notified Judicial Area

 In view of  lack of  effective exchange of  information, GOI may notify a country or 
territory as NJA. Once notified, an assessee transacting with a person located in NJA has to 
bear with the following onerous consequences:

•	 All	transactions	with	person	located	in	NJA	are	treated	as	“International	Transaction”,	
subject to TP regulations in India

•	 Deduction	 shall	 not	 be	 allowed	 in	 respect	 of 	 expenses,	 unless	 the	 Indian	 company	
maintains prescribed documentation and information

•	 Deduction	shall	not	be	allowed	in	respect	of 	payments	made	to	financial	 institutions	
located in NJA, unless the Indian company furnishes an authorization to tax authorities 
for seeking information from such financial institutions

•	 Any	payment	to	person	located	in	NJA	shall	be	subject	to	higher	WHT	rate	of 	30%

12.14  Buyback of shares

 An additional tax of  20% is payable by an unlisted company buying back shares from its 
shareholders. This tax is payable by the company on the difference between the amount paid 
for the buyback and the issue price of  the shares. The buyback amount received is exempt 
from tax in the hands of  the recipient.

Some Important tax deductions and incentives available to taxpayers

Activity Benefits (Subject to specific conditions)

All taxpayers, whose total sales, turnover or 
gross receipts exceed INR 10 million

Additional deduction of  30% of  the cost 
incurred on a new employee

Scientific R&D Weighted deduction of  150% of  the expenditure

Units set up in SEZs 100% tax holiday for 5 years and 50% for the 
next 10 years out of  profits derived from actual 
export of  goods and services
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Deduction in respect to specified business 
categories such as cold chain facilities; 
warehousing facilities for storage of  agricultural 
produce;	cross-country	natural	gas	oil/
distribution, infrastructure facilities, etc

100% deduction on capital expenditure

Business of  processing, preservation and 
packaging of  fruits and vegetables; handling, 
storage and transportation of  food grains; 
processing, preservation and packaging of  meat 
and meat products or poultry, marine and dairy 
products

100% tax holiday for the first five years and a 
deduction of  30% (25% if  the assessee is not a 
company) of  profits for the subsequent five years

Expenditure on skill development project Weighted deduction of  150% on expenditure 
incurred on a notified skill development project 
by a company

Start-up businesses engaged in innovation, 
development, deployment or commercialisation 
of  new technology- or intellectual property-
driven products, processes or services

100% deduction for profits and gains for three 
consecutive years out of  seven years, starting 
from the year the start-up was incorporated

Companies located in International Financial 
Service Centres (IFSCs)

Exemption	from	paying	DDT	•	Relaxation	in	
levy	of 	MAT	from	18.5%	to	9%	•	Specified	
relaxation from Securities Transaction Tax, 
Long-term Capital Gains Tax and Commodities 
Tax

12.15  Presumptive taxation regime for non-residents

 The IT Act, provides for presumptive taxation of  some non-resident taxpayers. In such 
cases, taxable income is determined on the basis of  a certain percentage of  their total gross 
receipts. This is expected to reduce areas of  uncertainty and compliance-related requirements.

Particulars Shipping Aircraft Oil and Gas Power Projects

Applicability Shipping 
operations

Aircraft 
operations

Specified business 
activity relating 
to prospecting 
for, or extraction 
or production of  
mineral oils

Specified business 
activity in relation 
to approved 
turnkey power 
projects

Presumptive rate 7.5% of  gross 
receipts from 
carriage of  
passengers, 
livestock, mail or 
goods

5% of  gross 
receipts from 
carriage of  
passengers, 
livestock, mail or 
goods

10% of  gross 
receipts from 
such business

10% of  gross 
receipts from 
such business

Option of 
showing income 
that is lower than 
the presumptive 
rate

Not available Not available Available, 
provided taxpayer 
maintains books 
of  account and 
gets these audited

Available, 
provided taxpayer 
maintains books 
of  account and 
gets these audited
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12.16  Gift Tax

 There is no Gift Tax liability in India. However, there are provisions for taxability of  
gifts in the hands of  recipients under the provisions of  Income-tax laws. The applicable 
law provides that receipt of  money or property, including shares, by taxpayers without 
consideration or for inadequate consideration in excess of  INR 50,000 will be chargeable to 
tax in the hands of  the recipients under the head ‘Other sources’.

12.16.1  Premium on allotment of shares

 Privately held companies are required to pay tax at normal rates on amounts received 
for issue of  shares if  the amounts are received from Indian residents and are in excess of  the 
FMV of  the shares

12.17  Appeal Mechansim for Non – Residents

12.17.1  CONVENTIAL ROUTE

 The following is the conventional appellate route that a taxpayer can adopt:

LEVEL 1 – Option 1: 

Appeal to Commissioner of Income Tax (Appeals) [CIT(A)]

 An aggrieved taxpayer can file an appeal within 30 days, and on payment of  prescribed 
fees with the CIT(A) against any order in tax assessment by a lower authority

LEVEL 1 – Option 2:

Filing of objection before the Dispute Resolution Panel (DRP)

 As an alternative to this appeal process, an eligible taxpayer (foreign company or a 
resident taxpayer suffering a TP adjustment) can file objections within the prescribed time, 
i.e., 30 days, with the DRP against the draft order passed by the lower authority in a tax 
assessment. The DRP issues directions within a specified time and the tax authority is 
duty bound to pass the final order in confirmation with the directions of  the DRP within a 
specified time. The final order can be appealed before the ITAT

LEVEL 2:

Appeal to Income Tax Appellate Tribunal (ITAT)

 If  a taxpayer or the revenue department feels aggrieved about an order passed by the 
CIT(A) or DRP, an appeal can be preferred by the aggrieved taxpayer within 60 days, and 
on payment of  prescribed fees with the ITAT on any question of  fact or law, or both. ITAT 
is the final fact-finding authority

Income Tax
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LEVEL 3:

Appeal to the High Court (HC)

 The IT Act provides for appeals to the HC from every order of  the ITAT wherever the 
taxpayer or revenue department feels aggrieved, provided the appeal involves a substantial 
question of  law. The appeal needs to be filed within 120 days, along with the payment of  
necessary fees.

HIGHEST LEVEL / FINAL LEVEL

Appeal to the Supreme Court (SC)

 This is the final appellate authority under the IT Act. Where either the taxpayer or the 
revenue department is aggrieved by the order of  the HC, an appeal can be preferred to the 
SC. The time limit and fee payment rule applies to this appeal as well.

12.17.2  AUTHORITY FOR ADVANCE RULING

 In order to provide the facility of  achieving certainty on the income tax liability of  
eligible tax payers (including non-residents), to plan their income tax affairs well in advance 
and to avoid lengthy and expensive litigation, a scheme of  advance rulings was introduced 
under the IT Act.

•	 Under	 the	 scheme,	 the	 power	 to	 issue	 advance	 rulings,	 which	 are	 binding	 on	 tax	
authorities as well as the applicant, has been entrusted to an independent adjudicatory 
body

•	 Advance	ruling	relates	to	written	opinion	by	an	authority,	which	is	empowered	to	render	
it with regard to the tax consequences of  a transaction or proposed transaction

•	 The	question	raised	in	the	application	should	not	be	already	pending	before	any	income	
tax authority or ITAT, or involve determination of  FMV of  any property or relate to a 
transaction that is prima facie designed for avoidance of  income tax

 A ruling can be obtained by an applicant (resident or non-resident) with respect to any 
question of  law or fact in relation to the tax liability of  the non-resident arising out of  a 
transaction undertaken or proposed to be undertaken. Additionally, a resident applicant can 
also approach AAR for determining his tax liability arising out of  a transaction undertaken 
or proposed to be undertaken valuing INR1billion or more in aggregate.
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Goods & Services Tax

13.1  Introduction

 The introduction of  GST on 1st of  July 2017 was a very significant step in the field of  
indirect tax reforms in India. By amalgamating a large number of  Central and State taxes 
into a single tax, the aim was to mitigate cascading or double taxation in a major way and 
pave the way for a common national market. Introduction of  GST would also make Indian 
products competitive in the domestic and international markets. Studies show that this 
would have a positive impact on economic growth. Last but not the least, this tax, because 
of  its transparent and self-policing character, would be easier to administer.

13.2  Genesis

  The idea of  moving towards the GST was first mooted by the then Union Finance 
Minister in his Budget for 2006-07. Initially, it was proposed that GST would be introduced 
from 1stApril, 2010. The Empowered Committee of  State Finance Ministers (EC) which 
had formulated the design of  State VAT was requested to come up with a roadmap and 
structure for the GST. Joint Working Groups of  officials having representatives of  the 
States as well as the Centre were set up to examine various aspects of  the GST and draw 
up reports specifically on exemptions and thresholds, taxation of  services and taxation of  
inter-State supplies. Based on discussions within the EC and between the EC and the Central 
Government, the EC released its First Discussion Paper on GST in November, 2009. This 
spelled out the features of  the proposed GST and has formed the basis for discussion between 
the Centre and the States.

13.3  Gst and Centre-State Financial Relations

 Before the enactment of  the Constitution (One Hundred and First Amendment) Act, 
2016, fiscal powers between the Centre and the States were clearly demarcated in the 
Constitution with almost no overlap between the respective domains. The Centre had powers 
to levy tax on the manufacture of  goods (except alcoholic liquor for human consumption, 
opium, narcotics etc.) while the States had powers to levy tax on sale of  goods. In case of  
inter-State sales, the Centre had power to levy a tax (Central Sales Tax) but the tax was 
collected and retained entirely by the originating States. As for services, it was the Centre 
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alone that was empowered to levy service tax. Since the States were not empowered to levy 
any tax on the sale or purchase of  goods in the course of  their importation into or exportation 
from India, the Centre levied and collected this tax as additional duties of  customs, which 
was in addition to the Basic Customs Duty. This additional duty of  customs (commonly 
known as CVD and SAD) counter balanced excise duties, sales tax, State VAT and other 
taxes levied on the like domestic products. Introduction of  GST required amendments in the 
Constitution so as to concurrently empower the Centre and the States to levy and collect the 
GST.

 The assignment of  concurrent jurisdiction to the Centre and the States for the levy of  
GST required a unique institutional mechanism that would ensure that decisions about 
the structure, design and operation of  GST are taken jointly. For it to be effective, such a 
mechanism also needed to have Constitutional force.

13.4  Goods and Services Tax Council (GSTC)

  The GSTC has been notified with effect from 12th September, 2016. GSTC is being 
assisted by a Secretariat. Meetings are being held on a monthly basis and following major 
decisions have been taken by the GSTC:

(i)  The threshold exemption limit would be Rs. 20 lakh. For special category 
States (except J&K) enumerated in article 279A of  the Constitution, threshold 
exemption limit has been fixed at Rs. 10 lakh.

(ii)  Composition threshold shall be Rs. 1 crore. As decided in the 23rd meeting of  the 
GSTC, this limit shall be raised to Rs. 1.5 crore after necessary amendments in the 
Act. Composition scheme shall not be available to inter-State suppliers, service 
providers (except restaurant service) and specified category of  manufacturers. 
For special category States (except J&K and Uttarakhand) enumerated in article 
279A of  the Constitution, threshold exemption limit has been fixed at Rs. 75 
lakh.

(iii)  Existing tax incentive schemes of  Central or State governments may be continued 
by respective government by way of  reimbursement through budgetary route. 
The schemes, in the present form, would not continue in GST. Further, 50% 
exemption of  the CGST portion will be provided to CSD (Defense Canteens).

(iv)  There would be four tax rates namely 5%, 12%, 18% and 28%. The tax rates 
for different goods and services have been finalized and notified. Besides, some 
goods and services would be under the list of  exempt items. The list of  exempted 
services has been finalized which is same as the services exempted under existing 
service tax law, except services supplied by GSTN which is the addition to the list 
of  exempted services under service tax. Rate for precious metals is an exception 
to “four-tax slab-rule” and the same has been fixed at 3%. In addition unworked 
diamonds, precious stones, etc. attracts a rate of  0.25%. A cess over the peak rate 
of  28% on certain specified luxury and demerit goods, like tobacco and tobacco 
products, pan masala, aerated waters, motor vehicles, would be imposed for a 
period of  five years to compensate States for any revenue loss on account of  
implementation of  GST. The list of  goods and services in case of  which reverse 
charge would be applicable has also been finalized.
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(v)  The five laws namely CGST Law, UTGST Law, IGST Law, SGST Law and GST 
Compensation Law have been recommended.

(vi)  In order to ensure single interface, all administrative control over 90% of  taxpayers 
having turnover below Rs. 1.5 crore would vest with State tax administration and 
over 10% with the Central tax administration. Further all administrative control 
over taxpayers having turnover above Rs. 1.5 crore shall be divided equally in the 
ratio of  50% each for the Central and State tax administration.

(vii)  Powers under the IGST Act shall also be cross-empowered on the same basis as 
under CGST and SGST Acts with few exceptions.

(viii)  Power to collect GST in territorial waters shall be delegated by Central 
Government to the States.

(ix)  Formula and mechanism for GST Compensation Cess has been finalized.

(x)  Eighteen rules on composition, registration, input tax credit, invoice, 
determination of  value of  supply, accounts and records, returns, payment, 
refund, assessment and audit, advance ruling, appeals and revision, transitional 
provisions, anti-profiteering, E-way Bill, inspection, search and seizure, demands 
and recovery and offences and penalties have been recommended and notified.

(xi)  The following classes of  taxpayers shall be exempted from obtaining registration:

	 •	Suppliers	of 	 services,	having	 turnover	upto	Rs.	20	 lakhs,	making	 inter	State	
supplies

	 •	 Suppliers	 of 	 services,	 having	 turnover	 upto	 Rs.	 20	 lakhs,	 making	 supplies	
through e-commerce platforms

(xii)  The reverse charge mechanism under sub-section (4) of  section 9 of  the CGST 
Act, 2017 and under sub-section (4) of  section 5 of  the IGST Act, 2017 has been 
suspended till 31.03.2018.

(xiii)  There shall be no requirement on payment of  tax on advance received for supply 
of  goods by all taxpayers.

(xiv)  Supplies from GTA to unregistered persons has been exempted from tax.

(xv)		 Registration	and	operationalization	of 	TDS/TCS	provisions	has	been	postponed	
till 31.03.2018.

(xvi)  The e-way bill system shall be introduced nation-wide soon.

(xvii)  All taxpayers are required to file return FORM GSTR-3B & pay tax on monthly 
basis.

(xviii)  Taxpayers with turnover upto Rs. 1.5 Cr are required to file information in 
FORM GSTR-1 on quarterly basis. Other taxpayers would have to file FORM 
GSTR-1 on a monthly basis.

Goods & Services Tax
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(xix)  Time period for filing FORM GSTR-2 and FORM GSTR-3 for the months of  
July, 2017 to March 2018 would be worked out by a Committee of  Officers.

(xx)  Late fee for delayed filing of  return in FORM GSTR-3B for the months of  July, 
2017 to September, 2017 has been waived. The amount of  late fee already paid 
but subsequently waived off  shall be re-credited to the Electronic Cash Ledger of  
registered person under “Tax” head instead of  “Fee” head.

(xxi)  From October 2017 onwards, the amount of  late fee payable by a registered 
person is as follows:

	 •	whose	tax	liability	for	that	month	was	“NIL”	will	be	Rs.	20/-	per	day	instead	
of 	Rs.	200/-	per	day

	 •	whose	 tax	 liability	 for	 that	month	was	 not	 “NIL”	will	 be	Rs.	 50/-	 per	 day	
instead	of 	Rs.	200/-	per	day

(xxii)  Facility has been introduced for manual filing of  refund application.

(xxiii)  Facility shall be introduced for manual filing of  application for advance ruling.

(xxiv)  Supply of  services to Nepal and Bhutan shall be exempted from GST if  payment 
not received in foreign convertible currency – such suppliers shall be eligible for 
ITC.

	(xxv)		 Centralized	UIN	 shall	 be	 issued	 to	 every	Foreign	Diplomatic	Mission	 /	UN	
Organization by the Central Government.

(xxvi)  www.gst.gov.in, managed by GSTN, shall be the Common Goods and Services 
Tax Electronic Portal.

(xxvii)  Rate of  interest on delayed payments and delayed refund has been recommended 
and notified.

(xxviii)  The GST Council has recommended the rules for National Anti-Profiteering 
Authority. The NAPA has been constituted having Chairman and four technical 
Members.

13.5  Salient Features of GST

 The salient features of  GST are as under:

(i)  GST would be applicable on “supply” of  goods or services as against the present 
concept of  tax on manufacture of  goods or on sale of  goods or on provision of  
services.

(ii)  GST would be based on the principle of  destination based consumption taxation 
as against the present principle of  origin-based taxation.
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(iii)  It would be a dual GST with the Centre and the States simultaneously levying it 
on a common base. The GST to be levied by the Centre would be called Central 
GST (central tax- CGST) and that to be levied by the States [including Union 
territories with legislature] would be called State GST (state tax- SGST). Union 
territories without legislature would levy Union territory GST (union territory 
tax- UTGST).

(iv)  An Integrated GST (integrated tax- IGST) would be levied on inter-State supply 
(including stock transfers) of  goods or services. This would be collected by the 
Centre so that the credit chain is not disrupted.

(v)  Import of  goods would be treated as inter-State supplies and would be subject to 
IGST in addition to the applicable customs duties.

 (vi)  Import of  services would be treated as inter-State supplies and would be subject 
to IGST.

 a)  Central Excise Duty

 b)  Duties of  Excise (Medicinal and Toilet Preparations)

 c)  Additional Duties of  Excise (Goods of  Special Importance)

 d)  Additional Duties of  Excise (Textiles and Textile Products)

 e)  Additional Duties of  Customs (commonly known as CVD)

 f)  Special Additional Duty of  Customs (SAD)

 g)  Service Tax

 h)  Cesses and surcharges insofar as they relate to supply of  goods or services.

(ix)  State taxes that would be subsumed within the GST are:

 a)  State VAT

 b)  Central Sales Tax

 c)  Purchase Tax

 d)  Luxury Tax

 e)  Entry Tax (All forms)

 f)  Entertainment Tax (except those levied by the local bodies)

 g)  Taxes on advertisements

 h)  Taxes on lotteries, betting and gambling

Goods & Services Tax
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 i)  State cesses and surcharges insofar as they relate to supply of  goods or 
  services.

(x)  GST would apply to all goods and services except Alcohol for human 
consumption.

(xi)  GST on five specified petroleum products (Crude, Petrol, Diesel, ATF & Natural 
gas) would be applicable from a date to be recommended by the GSTC.

(xii)  Tobacco and tobacco products would be subject to GST. In addition, the Centre 
would continue to levy Central Excise duty.

(xiii)  A common threshold exemption would apply to both CGST and SGST. Taxpayers 
with an annual turnover of  Rs. 20 lakh (Rs. 10 lakh for special category States 
(except J&K) as specified in article 279A of  the Constitution) would be exempt 
from GST. A composition scheme (i.e. to pay tax at a flat rate without credits) 
would be available to small taxpayers (including to manufacturers other than 
specified category of  manufacturers and service providers) having an annual 
turnover of  up to Rs. 1 crore (Rs. 75 lakh for special category States (except J&K 
and Uttarakhand) enumerated in article 279A of  the Constitution). As decided 
in the 23rd meeting of  the GSTC, this limit shall be raised to Rs. 1.5 crore after 
necessary amendments in the Act. The threshold exemption and compounding 
scheme would be optional.

(xiv)  The list of  exempted goods and services would be kept to a minimum and it 
would be harmonized for the Centre and the States as well as across States as far 
as possible.

(xv)  All Exports and supplies to SEZs and SEZ units would be zero-rated.

(xvi)  Credit of  CGST paid on inputs may be used only for paying CGST on the output 
and	the	credit	of 	SGST/UTGST	paid	on	inputs	may	be	used	only	for	paying	
SGST/UTGST.	In	other	words,	the	two	streams	of 	ITC	cannot	be	cross	utilized,	
except in specified circumstances of  inter-State supplies for payment of  IGST. 

 The credit would be permitted to be utilized in the following manner:

 a)  ITC of  CGST allowed for payment of  CGST & IGST in that order

 b)  ITC of  SGST allowed for payment of  SGST & IGST in that order

 c)  ITC of  UTGST allowed for payment of  UTGST & IGST in that order

	 d)		 ITC	of 	IGST	allowed	for	payment	of 	IGST,	CGST	&	SGST/UTGST	in	
  that order.

	 ITC	of 	CGST	cannot	be	used	for	payment	of 	SGST/UTGST	and	vice	versa.

(xvii)  Accounts would be settled periodically between the Centre and the State to 
ensure that the credit of  SGST used for payment of  IGST is transferred by the 
originating State to the Centre. Similarly the IGST used for payment of  SGST 
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would be transferred by Centre to the destination State. Further the SGST 
portion of  IGST collected on B2C supplies would also be transferred by Centre 
to the destination State. The transfer of  funds would be carried out on the basis 
of  information contained in the returns filed by the taxpayers.

(xviii)  ITC to be broad based by making it available in respect of  taxes paid on any 
supply of  goods or services or both used or intended to be used in the course or 
furtherance of  business.

(xix)  Electronic filing of  returns by different class of  persons at different cut-off  dates.

(xx)  Various modes of  payment of  tax available to the taxpayer including internet 
banking,	debit/	credit	card	and	National	Electronic	Funds	Transfer	(NEFT)	/	
Real Time Gross Settlement (RTGS).

 (xxi)  Obligation on certain persons including government departments, local 
authorities and government agencies, who are recipients of  supply, to deduct tax 
at the rate of  1% from the payment made or credited to the supplier where total 
value of  supply, under a contract, exceeds two lakh and fifty thousand rupees. 
The provision for TDS has not been operationalized yet.

(xxii)  Refund of  tax to be sought by taxpayer or by any other person who has borne the 
incidence of  tax within two years from the relevant date.

(xxiii)  Obligation on electronic commerce operators to collect ‘tax at source’, at such 
rate not exceeding two per cent. (2%) of  net value of  taxable supplies, out of  
payments to suppliers supplying goods or services through their portals. The 
provision for TCS has not been operationalized yet.

(xxiv)  System of  self-assessment of  the taxes payable by the registered person.

(xxv)  Audit of  registered persons to be conducted in order to verify compliance with 
the provisions of  Act.

(xxvi)  Limitation period for raising demand is three (3) years from the due date of  filing 
of  annual return or from the date of  erroneous refund for raising demand for 
short-payment or non-payment of  tax or erroneous refund and its adjudication 
in normal cases.

(xxvii)  Limitation period for raising demand is five (5) years from the due date of  filing 
of  annual return or from the date of  erroneous refund for raising demand for 
short-payment or non-payment of  tax or erroneous refund and its adjudication 
in case of  fraud, suppression or willful mis-statement.

(xxviii) Arrears of  tax to be recovered using various modes including detaining and sale 
of  goods, movable and immovable property of  defaulting taxable person.

(xxix)  Goods and Services Tax Appellate Tribunal would be constituted by the Central 
Government for hearing appeals against the orders passed by the Appellate 
Authority or the Revisional Authority. States would adopt the provisions relating 
to Tribunal in respective SGST Act.
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(xxx)  Provision for penalties for contravention of  the provision of  the proposed 
legislation has been made.

(xxxi)  Advance Ruling Authority would be constituted by States in order to enable 
the taxpayer to seek a binding clarity on taxation matters from the department. 
Centre would adopt such authority under CGST Act.

(xxxii)  An anti-profiteering clause has been provided in order to ensure that business 
passes on the benefit of  reduced tax incidence on goods or services or both to the 
consumers.

(xxxiii) Elaborate transitional provisions have been provided for smooth transition of  
existing taxpayers to GST regime.

BENEFITS OF GST: 

(A)  Make in India:

(i)  Will help to create a unified common national market for India, giving a boost 
to Foreign investment and “Make in India” campaign;

(ii)  Will prevent cascading of  taxes as ITC will be available across goods and services 
at every stage of  supply;

(iii)  Harmonization of  laws, procedures and rates of  tax;

(iv)  It will boost export and manufacturing activity, generate more employment and 
thus increase GDP with gainful employment leading to substantive economic 
growth;

 (v)  Ultimately it will help in poverty eradication by generating more employment 
and more financial resources;

(vi)  More efficient neutralization of  taxes especially for exports thereby making our 
products more competitive in the international market and give boost to Indian 
Exports;

(vii)  Improve the overall investment climate in the country which will naturally 
benefit the development in the states;

(viii)  Uniform SGST and IGST rates will reduce the incentive for evasion by 
eliminating rate arbitrage between neighboring States and that between intra and 
inter-State sales;

(ix)  Average tax burden on companies is likely to come down which is expected to 
reduce prices and lower prices mean more consumption, which in turn means 
more production thereby helping in the growth of  the industries. This will create 
India as a “Manufacturing hub”.
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(B)  Ease of Doing Business:

(i)  Simpler tax regime with fewer exemptions;

(ii)  Reduction in multiplicity of  taxes that are at present governing our indirect tax 
system leading to simplification and uniformity;

(iii)  Reduction in compliance costs - No multiple record keeping for a variety of  
taxes- so lesser investment of  resources and manpower in maintaining records;

(iv)  Simplified and automated procedures for various processes such as registration, 
returns, refunds, tax payments, etc;

(v)  All interaction to be through the common GSTN portal- so less public interface 
between the taxpayer and the tax administration;

(vi)  Will improve environment of  compliance as all returns to be filed online, input 
credits to be verified online, encouraging more paper trail of  transactions;

(vii)  Common procedures for registration of  taxpayers, refund of  taxes, uniform 
formats of  tax return, common tax base, common system of  classification of  
goods and services will lend greater certainty to taxation system;

(viii)  Timelines to be provided for important activities like obtaining registration, 
refunds, etc;

(C) Benefit to Consumers:

(i)  Final price of  goods is expected to be lower due to seamless flow of  ITC between 
the manufacturer, retailer and supplier of  services;

(ii)  It is expected that a relatively large segment of  small retailers will be either 
exempted from tax or will suffer very low tax rates under a compounding 
scheme- purchases from such entities will cost less for the consumers;

(iii)  Average tax burden on companies is likely to come down which is expected to 
reduce prices and lower prices mean more consumption.

13.6   Goods and Services Tax Network

  GSTN has been set up by the Government as a private company under erstwhile 
Section 25 of  the Companies Act, 1956. GSTN would provide three front end services to the 
taxpayers namely registration, payment and return. Besides providing these services to the 
taxpayers, GSTN would be developing back-end IT modules for 28 States who have opted 
for the same. The migration of  existing taxpayers has already started from November, 2016. 
The Revenue department of  both Centre and States are pursuing the presently registered 
taxpayers to complete the necessary formalities on the IT system operated by GSTN for 
successful migration.
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 GSTN has selected 73 IT, ITeS and financial technology companies and 1 Commissioner 
of  Commercial Taxes (CCT, Karnataka), to be called GST Suvidha Providers (GSPs).GSPs 
would develop applications to be used by taxpayers for interacting with the GSTN.

13.7 Role of CBEC

  CBEC is playing an active role in the drafting of  GST law and procedures, particularly 
the CGST and IGST law, which will be exclusive domain of  the Centre. This apart, the 
CBEC has prepared itself  for meeting the implementation challenges, which are quite 
formidable. The number of  taxpayers has gone up significantly. The existing IT infrastructure 
of  CBEC has been suitably scaled up to handle such large volumes of  data. Based on the 
legal provisions and procedure for GST, the content of  work-flow software such as ACES 
(Automated Central Excise & Service Tax) would require re-engineering. The name of  IT 
project of  CBEC under GST is ‘SAKSHAM’ involving a total project value of  Rs. 2,256 
crores.

  It was also felt that the organizational structure and deployment of  human resources 
needed a review for smooth and effective implementation of  GST. A Working Group has 
after extensive deliberations and studies, submitted its Report which has been approved by 
the Government and has since been implemented.

  Augmentation of  human resources would be necessary to handle large taxpayers’ base 
in GST scattered across the length and breadth of  the country. Capacity building, particularly 
in the field of  Accountancy and IT for the departmental officers has to be taken up in a big 
way. A massive four-tier training programme has been conducted under the leadership of  
NACIN. This training project is aimed at imparting training on GST law and procedures 
to more than 60,000 officers of  CBEC and Commercial Tax officers of  State Governments. 
Officers of  the office of  CAG are also participating and getting trained in this training 
programme. More than 52000 officers (including around 20000 officers from States) have 
already been trained. Out of  these 7000 officers have attended refresher-training course also.

  It is expected that a momentous reform like GST is popularized and familiarized to 
the trade and industry who are the vital stakeholders in successful implementation of  this 
reform.

  CBEC would be responsible for administration of  the CGST and IGST law. In addition, 
excise duty regime would continue to be administered by the CBEC for levy and collection 
of  central excise duty on five specified petroleum products as well as on tobacco products. 
CBEC would also continue to handle the work relating to levy and collection of  customs 
duties.

  Director General of  Safeguards, CBEC has been mandated to conduct detailed enquiry 
on anti-profiteering cases and should give his recommendation for consideration of  the 
NAPA.

  CBEC has been instrumental in handholding the implementation of  GST. It had set up 
the Feedback and Action Room which monitored the GST implementation challenges faced 
by the taxpayer and act as an active interface between the taxpayer and the Government.
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13.8 Frequently asked Questions Released by CBEC

 To guide taxpayers in relation to GST matters, CBEC has issued a range of  frequently 
asked questions on 12 sectors and other topics related to GST law, procedures, tax rates, 
specific	industry	or	sector.	The	information	is	available	on	CBEC	GST	portal	http://cbec-
gst.gov.in under Services section as well as on www.cbec.gov.in.

13.9 Way Forward 

 Though, GST has already been implemented from the 1st of  July 2017 a number of  
implementation issues related to IT systems, legal challenges, exports, return filing and 
reconciliations, passing on transition credit, anti-profiteering in GST etc. are being faced by 
field formations of  States and CBEC. In the current set-up the aim is to ensure that all these 
challenges	/	feedback	effectively	reaches	the	Government	and	both	short	term	and	long	term	
solutions are provided.
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TRANSFER PRICING 

14.1  Background

 In general TP implies that the prices charged between AEs operating in different countries 
should be compliant with the Arm’s Length Price (“ALP”). An ALP for a transaction is 
therefore the price of  the transaction that would be in the open market. 

 A separate code on TP under Sections 92 to 92F of  the Act covers intra-group cross-
border transactions which is applicable from 1 April 2001 and specified domestic transactions. 
Since the introduction of  the code, TP has become the most important international tax 
issue affecting multinational enterprises operating in India.

 The regulations are broadly based on the Organization for Economic Co-operation and 
Development (OECD) Guidelines and describe the various TP methods, impose extensive 
annual TP documentation requirements, and contain harsh penal provisions for non-
compliance. 

14.2  Types of Transactions covered

Section 92B of  the Act defines the term ‘international transaction’ to mean

•	 a	transaction	between	two	(or	more)	AE	involving	the	sale,	purchase	or	lease	of 	tangible	
or intangible property

•	 provision	of 	services

•	 cost-sharing	arrangements

•	 lending/borrowing	of 	money

•	 or	any	other	transaction	having	a	bearing	on	the	profits,	income,	losses	or	assets	of 	such	
enterprises

14
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 The AE could be either two non-residents or a resident and a non-resident; furthermore, 
a PE of  a foreign enterprise also qualifies as an AE. Accordingly, transactions between 
a foreign enterprise and its Indian PE are within the ambit of  the code. An explanation 
having an inclusive list of  transactions has been inserted in the definition of  ‘international 
transaction’	by	the	Finance	Act	2012,	to	specifically	cover	certain	transactions/	arrangements	
such as purchase, sale, transfer, lease or use of  intangible property, provision of  guarantees, 
deferred payments or receivables, business restructuring or reorganisation etc. Intangible 
property has been explained to include marketing intangible, customer-related intangible, 
human capital intangible, location-related intangible, etc. These clarifications have been 
inserted retrospectively with effect from 1 April 2001.

14.3  Associated Enterprises

	 The	relationship	of 	AEs	is	defined	by	Section	92A	of 	the	Act	to	cover	direct/	indirect	
participation in the management, control or capital of  an enterprise by another enterprise. 
It also covers situations in which the same person (directly or indirectly) participates in the 
management, control or capital of  both the enterprises. 

 For the purposes of  the above definition, certain specific parameters have been laid 
down based on which two enterprises would be deemed as AEs. These parameters include: 

•	 Direct/indirect	 holding	 of 	 26%	 or	more	 voting	 power	 in	 an	 enterprise	 by	 the	 other	
enterprise or in both the enterprises by the same person

•	 Advancement	of 	a	loan,	by	an	enterprise,	that	constitutes	51%	or	more	of 	the	total	book	
value of  the assets of  the borrowing enterprise

•	 Guarantee	by	an	enterprise	for	10%	or	more	of 	total	borrowings	of 	the	other	enterprise

•	 Appointment	by	an	enterprise	of 	more	than	50%	of 	the	board	of 	directors	or	one	or	more	
executive directors of  the other enterprise or the appointment of  specified directorships 
of  both enterprises by the same person

•	 Complete	dependence	of 	an	enterprise	(in	carrying	on	its	business)	on	the	IP	licensed	to	
it by the other enterprise

•	 Substantial	 purchase	 of 	 raw	 material/sale	 of 	 manufactured	 goods	 by	 an	 enterprise	
from/to	the	other	enterprise	at	prices	and	conditions	influenced	by	the	latter

•	 The	existence	of 	any	prescribed	relationship	of 	mutual	interest

 Furthermore, in certain cases, a transaction between an enterprise and a third party 
may be deemed to be a transaction between AEs if  there exists a prior agreement in relation 
to such transaction between the third party and an AE or if  the terms of  such transaction 
are determined in substance between the third party and an AE. Accordingly, this rule aims 
to counter any move by taxpayers to avoid the TP regulations by interposing third parties 
between group entities



123

 Also, as per Section 94A of  the Act, if  a taxpayer enters into a transaction in which one 
party is a person located in an NJA, then all the parties to the transaction shall be deemed 
to be AEs, and any transaction with such party(ies) shall be deemed to be an international 
transaction. This regulation aims to specify countries or territories outside India having lack 
of  effective exchange of  information as NJA.

14.4  The arm’s length principle and Pricing Methodologies

 The term ‘arm’s-length price’ is defined by Section 92F of  the Act to mean a price that 
is applied or is proposed to be applied to transactions between persons other than AEs in 
uncontrolled conditions. The following methods have been prescribed by Section 92C of  the 
Act for the determination of  the arm’s-length price:

•	 Comparable	uncontrolled	price	(CUP)	method	

•	 Resale	price	method	(RPM)

•	 Cost	plus	method	(CPM)

•	 Profit	split	method	(PSM)

•	 Transactional	net	margin	method	(TNMM)

•	 Such	other	methods	as	may	be	prescribed

14.5  Overview of TP methods

 The CUP method determines the ALP with reference to price in a comparable 
uncontrolled transaction. Thus, in this method the price of  a controlled transaction is 
compared to the price in a comparable uncontrolled transaction.

 The RPM compares the gross profit margin in a controlled transaction with the gross 
profit margin in an uncontrolled transaction. The comparison of  the gross profit margin is 
with reference to the sales.

 The CPLM also compares the gross profit margin in a controlled transaction with 
the gross profit margin in an uncontrolled transaction but in relation to the total costs of  
production.

 The PSM is applicable mainly in international transactions involving transfer of  
unique intangibles or in case of  multiple interrelated international transactions. The PSM 
calculates the profit from the controlled transactions and splits the same based on the relative 
contribution of  each entity, in turn is determined on basis of  functional analysis or reliable 
market data where available.

 The TNMM examines the operating profit, ie profit after fixed and variable costs, from 
comparable uncontrolled transaction(s) as a percentage of  a base, for example, sales, costs, 
assets etc. 
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 The AOM evaluates the arm’s length nature of  the international transaction by 
considering the price that which has been charged or paid, or would have been charged 
or paid, for the same or similar uncontrolled transaction, with or between non AEs, under 
similar circumstances, taking into account all the relevant facts. As per the ICAI’s Guidance 
Note , the various data which may possibly be used for comparability purposes could be 
third	party	quotations,	valuation	reports,	tender/	bid	documents,	documents	relating	to	the	
negotiations, standard rate cards, commercial and economic business models etc.

14.6  Hierarchy or choice of most appropriate method

 The TP regulations do not prescribe any hierarchy in the choice of  method. The most 
appropriate method is to determined having regard to the following factors:

(a)   The nature and class of  the international transaction

(b)  The class or classes of  s entering into the transaction and the functions performed by 
them taking into account assets employed or to be employed and risks assumed by such 
enterprises

(c)  The availability, coverage and reliability of  data necessary for application of  the method

(d)  The degree of  comparability existing between the international transaction and the 
uncontrolled transaction and between the enterprises entering into such transactions

(e)  The extent to which reliable and accurate adjustments can be made to account 
for differences, if  any, between the international transaction and the comparable 
uncontrolled transaction or between the enterprises entering into such transactions

(f)  The nature, extent and reliability of  assumptions required to be made in application of  
a method

14.7  Conditions for comparability 

A transaction is considered to be comparable to an international transaction if- 

(a)  none of  the differences, if  any, between the transactions being compared, or between the 
enterprises entering into such transactions are likely to materially affect the price of  such 
transactions in the open market; or 

(b)  Reasonably accurate adjustments can be made to eliminate the material effects of  such 
differences.

14.8  Concept of arm’s length range based on arithmetic mean

 Regulations provide that where more than one price is arrived at using the most 
appropriate method, the arithmetic mean of  such prices shall be taken as the ALP. Moreover, 
for	determination	of 	ALP	 the	 regulations	permit	a	deviation	of 	 (+/-)	3	percent	 from	the	
arithmetic mean so arrived at.
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14.9  Data used for TP documentation

 Regulations normally require that data used for determining the ALP should pertain to 
the same financial year in which the international transactions were entered into. However, 
use of  data for two prior years is also permitted where such data has an influence on the 
transfer prices being tested.

 The regulations also prescribe that the data used for computation of  ALP under any of  
the above methods should, as far as possible, be contemporaneous.

14.10  Safe harbour Rules

 With a view to reduce the number of  TP audits and prolonged disputes in matters 
relating to comparability analysis under TP, the CBDT was empowered to formulate safe 
harbour rules in April 2009. The CBDT notified the rules governing safe harbours in India 
in September 2013, specifying the circumstances in which the tax authorities will accept 
the arm’s-length price as declared by a taxpayer, without detailed analysis subject to the 
fulfilment of  certain criteria. The safe harbour rules have defined an ‘eligible assessee’ and 
thereafter	different	thresholds	have	been	prescribed	for	specific	activities/transactions,	such	as	
software development services, IT-enabled services, knowledge process outsourcing services, 
contract R&D services in software development and generic pharmaceuticals, contract 
manufacturing of  core and non-core auto components and transactions, relating to interest 
payments on loans and guarantees provided to AEs. Further, the CBDT also notified safe 
harbour rules for specified domestic transaction in case of  government electricity companies. 
However,	considering	that	the	notified	safe	harbour	mark-ups/prices	are	on	the	higher	side,	
the response to the safe harbour rules has been limited with very few companies adopting 
this mechanism.

14.11  Thin Capitalisation

 The arm’s length principle applies to loans and interest charges. But, at present, there 
are no rules that specifically deal with thin capitalisation and do not set permissible debt-to-
equity ratios in the Act or the TP Code. 

 The proposed regulations do not prescribe any capital gearing ratio unlike typical thin 
capitalisation regulations, but instead provide for recharacterisation of  debt as equity and 
vice versa on identification of  an impermissible avoidance arrangement – in other words, 
where the arrangement among parties is i) not at arm’s length, ii) lacks commercial substance, 
or iii) adopts means that are ordinarily not adopted for bona fide purposes. The absence 
of  a specified capital gearing ratio allows subjectivity and discretion at the hands of  the 
Revenue while it evaluates whether a given capital structure is an impermissible avoidance 
arrangement

 The proposed thin capitalisation provisions are now becoming an area of  concern – it is 
so desirable that MNEs operating in India should look at their respective capital structures 
in light of  appropriate and acceptable benchmarks.
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14.12  Penalties

 In case of  a TP adjustment, a penalty to the amount of  100 to 300 percent of  the 
adjusted amount may be levied (however, the same would not apply if  the taxpayer is able to 
demonstrate that he complied with the regulations in good faith and with due diligence).

 Moreover, the Indian Transfer Pricing regulations also prescribe stringent penalties for 
failure to maintain and furnish documentation (in both cases the penalty amount is 2 percent 
of  the value of  the international transaction). Further, with effect from finance Act 2012, the 
regulations provide for a penalty of  2% on failure to report any international transaction.  

 The penalty for the failure to furnish an accountant’s report is INR 100,000.

 The table below enumerates the various penalties that can be levied by the Revenue 
authorities,	in	the	event	of 	non–compliance	of 	transfer	pricing	provisions/	TP	adjustments.

Nature of default Relevant 
Section of the 
Act

Nature of penalty

In case of  a post-inquiry adjustment, 
there is deemed to be a concealment of  
income

220 read with 
271 

Penalty of  100-300% of  tax on the 
adjusted amount Interest is payable 
on the tax adjustment at the rate of  1 
percent from the date of  completion 
of  tax assessment (which results in 
issuance of  notice of  demand) to the 
date of  payment of  such tax demand 

Failure to maintain TP documentation 
as prescribed in Section 92D of  the ITA 
read with Rule 10D of  the Income Tax 
Rules (“Rules”)

271AA 2% of  the value of  the international 
transaction for which documentation 
is not maintained or transaction is not 
reported

Failure to furnish TP documentation 
or report any international transaction 
to the TP officer, during the course of  
TP audit

271G 2% of  the value of  the international 
transaction for which documentation 
is not furnished 

Failure to furnish accountant’s report 
(Form 3CEB)

271E INR 100,000

14.13  Documentation Requirement

 Taxpayers are required to maintain, on an annual basis, a set of  extensive information and 
documents relating to international transactions undertaken with AEs or specified domestic 
transactions. Rule 10D of  the Income Tax Rules, 1962 prescribes detailed information and 
documentation that has to be maintained by the taxpayer. Such requirements can broadly be 
divided into two parts. 

	 The	first	part	of 	the	rule	lists	mandatory	documents/	information	that	a	taxpayer	must	
maintain. The extensive list under this part includes information on ownership structure of  
the taxpayer, group profile, business overview of  the taxpayer and AEs, prescribed details 
(nature, terms, quantity, value, etc.) of  international transactions or specified domestic 
transactions	and	relevant	financial	forecasts/estimates	of 	the	taxpayer.	The	rule	also	requires	
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the taxpayer to document a comprehensive TP study. The requirement in this respect 
includes documentation of  functions performed, risks assumed, assets employed, details 
(nature, terms and conditions) of  relevant uncontrolled transactions, comparability analysis, 
benchmarking studies, assumptions, policies, details of  adjustments and explanations as to 
the selection of  the most appropriate TP method. 

 The second part of  the rule requires that adequate documentation be maintained that 
substantiates	the	information/	analysis/	studies	documented	under	the	first	part	of 	the	rule.	
The second part also contains a recommended list of  such supporting documents, including 
government	publications,	 reports,	 studies,	 technical	publications/	market	 research	studies	
undertaken by reputable institutions, price publications, relevant agreements, contracts, and 
correspondence.

 Taxpayers having aggregate international transactions below the prescribed threshold of  
INR 10 million and specified domestic transactions below the threshold of  INR 200 million 
are relieved from maintaining the prescribed documentation. However, even in these cases, 
it is imperative that the documentation maintained should be adequate to substantiate the 
arm’s-length price of  the international transactions or specified domestic transactions.

 All prescribed documents and information have to be contemporaneously maintained (to 
the extent possible) and must be in place by the due date of  the tax return filing. Companies 
to whom TP regulations are applicable are currently required to file their tax returns on or 
before 30 November following the close of  the relevant tax year. The prescribed documents 
must be maintained for a period of  eight years from the end of  the relevant tax year, and 
must be updated annually on an ongoing basis.

 The documentation requirements are also applicable to foreign companies deriving 
income liable to Indian WHT.

14.14  Use and availability of Comparable’s information

 Taxpayers are required to maintain information on comparables as part of  their TP 
documentation to demonstrate that the pricing policy complies with the arm’s length 
principle. Comparable information is a crucial element for defending TP in India. Indian 
Revenue officials have indicated that, to the extent possible, Indian comparables should 
be used. Use of  foreign comparables is generally not acceptable, unless the tested party is 
located overseas. In some cases, Indian tax authorities have exercised their power to obtain 
private information from other taxpayers and used it against the taxpayer undergoing an 
audit.

The quality of  comparable information available in Indian databases is reasonable. The tax 
authorities use a couple of  electronic databases giving detailed financial and descriptive 
information for companies. Taxpayers also usually rely on these databases. It is also possible 
to obtain information about Indian public companies from the ROC on payment of  statutory 
fees.
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14.15  Accountants Report

 It is mandatory for all taxpayers, without exception, to obtain an independent 
accountant’s report in respect of  all international transactions between AEs or specified 
domestic transactions. The report has to be furnished by the due date of  the tax return 
filing (i.e. on or before 30 November). The form of  the report has been prescribed. The 
report requires the accountant to give an opinion on the proper maintenance of  prescribed 
documents and information by the taxpayer. Furthermore, the accountant is required to 
certify the correctness of  an extensive list of  prescribed particulars.

14.16  Transfer pricing controversy and dispute resolution

 A certain percentage of  tax returns are selected for detailed audit. A notice to this effect 
has to be statutorily dispatched to the taxpayer within six months from the end of  the FY in 
which the return is furnished. Such notice specifies the records, documents and details that 
are required to be produced before the tax officer.

 Once an audit is initiated, the corporate tax assessing officer (AO) may refer the case 
to a specialist TP officer (TPO) for the purpose of  computing the arm’s-length price of  the 
international transactions or specified domestic transactions. Such reference may be made 
by the AO wherever they consider it necessary. However, this can be done only with the prior 
approval of  the Commissioner of  Income Tax.

14.17  Risk transactions or industries

 No transactions or industries are excluded from the possibility of  a TP investigation. 
Software development, business process outsourcing, banking, telecommunications, 
pharmaceutical, fast-moving consumer goods (FMCG) and automobile (and ancillary) are 
some of  the industries that have been subject to intense TP audits in recent times.

	 Outsourcing	 companies	 rendering	 core/high-value	 services	 to	AEs	 need	 to	 carefully	
analyse and set their transfer prices. In addition, specific situations like sustained losses, 
business strategies, business restructurings, transactions with entities in tax havens, and 
royalties and management charges paid should be sufficiently documented.

14.18  Burden of Proof

 The burden of  proving the arm’s-length nature of  a transaction primarily lies with 
the taxpayer. If  the tax authorities, during audit proceedings on the basis of  material, 
information or documents in their possession, are of  the opinion that the arm’s-length price 
was	not	applied	to	the	transaction	or	that	the	taxpayer	did	not	maintain/	produce	adequate	
and	correct	documents/	information/	data,	the	total	taxable	income	of 	the	taxpayer	may	be	
recomputed after a hearing opportunity is granted to the taxpayer.

14.19  Advance Pricing Agreements (APA’s)

 The Indian authorities had introduced unilateral, bilateral and multilateral APAs in 
2012.There are no monetary or other conditions prescribed under the Indian APA rules 
for a taxpayer to be eligible for applying for an APA. The validity of  an APA (once entered 
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into) shall not exceed five consecutive years with a rollback option to the taxpayer for prior 
four years. The same shall be binding on the taxpayer as well as the Revenue authorities in 
respect of  the international transactions for which the APA is sought. APA fees would range 
between INR 1 million to 2 million, based on the value of  international transactions for 
which the APA is being negotiated.

 The CBDT on May, 2017 published its first India APA Annual report containing statistics 
and performance details of  the Indian APA program for the five years of  its existence. As on 
the date of  report, 152 APAs have been concluded with a total of  815 applications. 

There are four phases in an APA which is in line with global practice, as follows:

•	 Pre-filing	 phase:	 The	 process	 of 	 an	 APA	 would	 start	 with	 a	 pre-filing	 consultation	
meeting. This meeting will be held to determine the scope of  the agreement, understand 
the TP issues involved and to determine the suitability of  the international transaction 
for the agreement. 

•	 Formal	Submission	phase:		After	the	pre-filing	meeting,	if 	the	taxpayer	is	desirous	of 	
applying for an APA, an application in the prescribed format would be required to be 
made containing specified information. The APA filing fee is payable at this stage. In the 
application, the taxpayer must describe critical assumptions. Critical assumptions refer 
to a set of  taxpayer-related facts and macroeconomic criteria (like industry, business, 
economic conditions, etc.), the continued existence of  which are material to support the 
position concluded under an APA. A material change in any of  the critical assumptions 
might result in revision of  the APA or even termination in extreme circumstances.

•	 Negotiation	phase:	Once	the	application	is	accepted,	the	APA	team	shall	hold	meetings	
with the applicant and undertake necessary inquiries relating to the case. Post the 
discussion and inquiries, the APA team shall prepare a draft report, which shall be 
provided	to	the	competent	authority	 in	India	(for	unilateral/multilateral	APA)	or	 the	
Director General of  Income Tax (International Tax and TP) (for Unilateral APA). 

•	 Finalisation	 Phase:	 	 This	 phase	 involves	 exchange	 of 	 comments	 on	 draft	 APA,	
finalisation of  the APA, and giving effect to the initial years covered under the APA 
term that have already elapsed. 

 The taxpayer will be required, as part of  the APA, to prepare an annual compliance 
report (ACR) for each year of  the APA, containing sufficient information to detail the 
actual result for the year and to demonstrate compliance with the terms including the critical 
assumptions of  the APA. The ACR shall be furnished within 30 days of  the due date of  
filing the income tax return for that year, or within 90 days of  entering into an agreement, 
whichever is later.

14.20  Country by Country Reporting

 The Government of  India, vide the Union Budget, 2016 introduced the concept of  CbC 
reporting and Master File as part of  maintenance of  detailed TP documentation requirements 
provided in Indian TP legislation.  The CbC report and Master File requirements are largely 
in line with OECD Base Erosion and Profit Sharing (BEPS) Action Plan - 13, with a few 
additional nuances and significant penalties in case of  violation of  the provisions.  The 
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principle	objective	of 	preparing/	maintenance	of 	CbC	report	and	Master	File	is	to	provide	
tax authorities with useful information to assess TP risks, make determinations about where 
audit resources can most effectively be deployed, and in the event audits are called for, 
provide information to commence and target audit enquiries. In this regard, draft rules have 
been issued by CBDT with specified guidance on maintenance of  master file and CbCR.

 The Indian TP legislation, in order to implement the recommendations of  2015 
Final report on Action 13, titled “Transfer pricing documentation and country by country 
reporting”, identified under the OECD BEPS project, inserted section 286 of  the Act vide 
Finance Act, 2016, providing for furnishing CbCR in respect of  an international group by 
its constituent or parent entity.  Further the provisions of  Section 92D of  the IT Act have 
been amended vide Finance Act, 2016 to provide for keeping and maintaining of  Master File 
by every constituent entity of  an international group, which is to be furnished as per rules 
prescribed in this regard. 

 On the lines of  guidance provided under OECD’s BEPS Action Plan – 13, the Indian 
TP regulations provides for “Three Tiered Approach” in relation to the maintenance of  
following TP documentations:

•	 Master	File:		High	level	of 	information	of 	MNE’s	global	business	operations	and	TP	
policies

•	 Local	File:	Information	regarding	intra-group	transactions	and	the	Company’s	analysis	
of  TP determination; and

•	 CbC	reporting:		Specific	information	for	each	tax	jurisdiction	in	which	MNE	undertakes	
its business operations
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14.21  Comparison with OECD Guidelines 

 India is not a member of  the OECD. However, India has been invited to participate 
as an observer in the OECD’s Committee on Fiscal Affairs, which contributes to setting 
international tax standards, particularly in areas like tax treaties and TP. India’s TP regulations 
broadly adopt the OECD principles. Tax offices have also indicated their intent of  broadly 
following the OECD Guidelines during audits, to the extent the OECD Guidelines are not 
inconsistent with the Indian TP Code.

14.22  Adjustments by tax authorities to the ALP as declared 

 The tax authorities are empowered to make adjustment to the income declared by 
taxpayer by modifying the ALP where the Transfer Pricing officer (‘TPO’) is of  the view that 
the:

a) Price charged in the international transaction has not been determined in accordance 
with the methods prescribed, or

b) Information and documents relating to the international transaction have not been kept 
and maintained by the assessee in accordance with the TPR, or

c) The information or data used in computation of  the ALP is not reliable or correct, or

d) The assessee has failed to furnish any information or document which he was required 
to furnish under the TPR.

14.23   Disputes relating to Transfer Pricing

 TP in India is still in development stage and tax department is gearing up to ensure that 
there is no understatement of  income by multinational enterprises. The disputes relating to 
TP adjustments are on rise and involve huge stakes. We have captured below some of  the 
contemporary issues that are arising in this arena.

14.24   Capital investment as an international transaction

 TP provisions are intended to apply to transactions that give rise to income or expenditure. 
Revenue Authorities in the recent past have extended their applicability to investments made 
in subsidiaries as ‘international transaction’ subject to TP. The Bombay High Court in a 
writ petition in the case of  Vodafone India Services, remanded the order of  the TPO to 
examine if  the subscription of  shares resulted in any income so as to apply TP provisions to 
the transaction. Recently, the Hyderabad ITAT in the case of  Vijai Electricals Ltd has also 
opined that subscription to shares of  a subsidiary would not be subjected to TP regulations. 
Authority of  Advance Ruling (‘AAR’) had also observed in Dana Corporation that in the 
absence of  taxable income, TP provisions cannot be made applicable. Similar observation 
has been made by the AAR in Goodyear Tire & Rubber Co and Amiantit International 
Holding Ltd . A writ petition before the Hon’ble Delhi High Court against the ruling in 
Goodyear Tire was dismissed in [2014] 360 ITR 159 (Del) as no illegality was noticed in the 
order of  the Authority. while these rulings support the proposition that TP regulations are 
not applicable on investment transactions, a robust valuation report justifying the issue price 
can be more effective a tool to steer clear of  the controversy.
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14.25   Risk adjustment for captive service providers

 The comparability requirements under Indian TP regulations are similar to OECD TP 
guidelines. The regulations also provide for making appropriate adjustment, for difference in 
transaction, enterprise, risks, working capital etc. In many cases, close comparables are not 
available and taxpayers seek adjustment on account of  differences.

 In the case of  a captive service provider rendering services to its parent company alone, 
the Tribunal in Intellinet Technologies held that the ‘single customer risk’ as alleged by 
Revenue Authority is only an ‘anticipated risk’ vis-à-vis the ‘existing’ market risk borne by 
independent comparables. where a Tax Payer was receiving its remuneration in advance as 
against comparable companies that received their remuneration after considerable period of  
rendering services, the Tribunal in Avineon India upheld ‘working capital’ adjustment. 

 In a more recent case, there were observed to be significant functional and market 
differences between the Tax Payer and the comparables appreciating which the Tribunal 
ruled that risk adjustment can be computed using Capital Asset Pricing model (CAPm), 
taking assistance from experts in the field of  management.

14.26   Intangibles

 Multinational enterprises retain trademark or brand name (hereinafter referred to as 
marketing intangibles”) in one entity and allow the other group companies to use the same 
with or without royalty. Such group companies use these marketing intangible and incur 
publicity expenses for marketing its products in the respective country of  their operation. 
Issue often arises as to whether the legal owner of  the intangible needs to compensate group 
companies using it, as per arm’s length principle, for the promotional efforts put in by such 
group company. Revenue authorities argue that promotional expenses enhance the value 
of  marketing intangibles legally owned by other entity that requires application of  ALP 
principle.

 This issue was recently considered by a larger bench of  ITAT wherein it has laid down 
some principles while remanding the matter back to first level tax officer to re-determine 
the ALP. In initial proceedings the TPO had disallowed the expenses on advertisement, 
marketing and promotion (‘AMP expenses’) incurred in promoting the marketing intangibles 
of  the AE which were found to be in excess of  the average AMP expenses incurred by the 
comparable companies. According to the tax authorities, such “excess” AMP expenditures 
ought to have been compensated by the AE with an arm’s length mark-up applying TNMM.

 The ITAT held that there is an international transaction between the taxpayer and the 
AE under which the taxpayer incurred AMP expenses toward promotion of  marketing 
intangibles legally- owned by the AE, despite the fact that there is no contractual arrangement 
to that effect.

 The ITAT has identified following factors that need to be considered while determining 
the ALP for the international transaction of  promotion of  marketing intangibles through 
AmP expenses:

•	 Whether	the	Indian	AE	is	paying	any	royalty	to	the	foreign	AE
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•	 Whether	 the royalty is comparable with what comparable uncontrolled enterprises 
would pay

•	 Whether	in	the	year	under	consideration	the	foreign	AE	is	entering	the	India	market	or	
is an established brand in India

•	 Whether	 any	 new	 products	 are	 launched	 in	 India	 during	 the	 relevant	 period	 or	 the	
business is continuing with the existing range of  products

•	 Whether	the	Indian	AE	is	a	distributor	or	manufacturer

•	 The	extent	of 	value	addition	made	by	the	Indian	AE

•	 Whether	the	goods	sold	by	the	Indian	AE	bear	the	same	brand	name	as	the	foreign	AE

•	 Whether	the	goods	sold	bear	 logo	only	of 	 foreign	AE	or	a	 logo	which	is	only	of 	 the	
Indian AE or is it a joint logo of  both the Indian entity and its foreign counterpart

•	 How	will	the	brand	be dealt with after termination of  the agreement between AEs

 The ruling has given some directional guidelines on this burning issue however the 
manner in which tax authorities would apply these factors will be unfolded by the time 
to come. Further an important aspect that still needs deliberation is that first thing to be 
ascertained in such cases (even if  the AMP expenses are in excess of  that incurred by 
comparables) should be whether the real benefit of  the excess AMP expenses is to the foreign 
AE or the taxpayer itself  and whether the alleged benefit to foreign AE, if  at all, is only 
incidental.

 It has however been held in Glaxo Smithkline, Canon India and other rulings that 
expenses on Commission, Cash Discount, Volume Rebate, Trade Discount etc. shall not be 
regarded as expenses incurred for improving the brand visibility of  the MNE group. Further, 
where the Indian distributor was a limited-risk distributer, higher distributor margins earned 
would compensate for the marketing activities carried on by it, as held by the Tribunal in 
BMW India.

14.27  Notional interest on unpaid receivables

 The receivables in the books of  an Indian enterprise on account of  sales made to an 
AE have also been under debate recently. Tax authorities tend to argue that if  a receivable 
is not realized in reasonable time then interest should have been earned by Indian entity 
thereon. In the case of  Indo American Jewellery the TPO observed that the taxpayer had 
huge amount of  outstanding receivables due from its AE and held that the taxpayer should 
have charged interest thereon. The TPO accordingly made an adjustment to the income 
of  the taxpayer by applying 10% interest rate on the receivables due from AE. The issue , 
whether deferral of  receivable is an international transaction necessitating its conformity to 
ALP principle has been statutorily settled in the favor of  tax department vide Finance Act 
2012. However irrespective of  that the Bombay High Court in this particular case observed 
that the taxpayer had unrealized export receivables from unrelated entities as well on which 
taxpayer had not charged any interest. Based on this it held that there was no undue benefit 
conferred on the AE by the Indian enterprise. Accordingly the High Court accepted the plea 
of  the taxpayer and deleted the addition to its income made by TPO.

Transfer Pricing
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14.28  R&D centers

 Many enterprises have set up contract R&D centers in India. These entities are typically set 
up as captive service providers or risk mitigated entities, contractually insulated from all risks 
and entitled to a fixed return. The tax authorities believe that the Indian R&D center performs 
sophisticated and value-added activities which not only require significant investment in the 
physical infrastructure but also require the Indian entity to attract, train and retain highly 
skilled personnel. They believe that but for this function in India the profitability of  foreign 
AE would not be as good as it is actually. In one such case the taxpayer was engaged in 
providing R&D and engineering services to its AEs and had selected comparables in the field 
of  software development for its TP documentation. The TPO observed that the taxpayer was 
carrying	out	the	R&D	and	engineering	analysis	with	the	aid	of 	sophisticated	labs/software	
in various field of  engineering. Therefore it held that the taxpayer was an ITeS Company 
and comparable to those providing technical consultancy, engineering services and R&D. 
ITAT upheld the view of  the TPO on this aspect. Further the taxpayer had projected itself  as 
a risk mitigated entity while the ITAT held that since tax payer is performing core functions 
that require important strategic decisions by management, it is running operational and 
other risks. It added that any contrary position has to be satisfactorily demonstrated by the 
taxpayer. Later this view was supported by circulars issued by Tax Administration. However 
recently the position has been reviewed by Tax Administration and recent circular18 on 
the subject, superseding earlier circulars, accepts that risk of  R&D centre in India can be 
controlled remotely if  certain specified parameters are met.

14.29  Guaranteeing a foreign subsidiary

 A newly established foreign subsidiary will usually depend on its Indian parent 
for financial support. One of  the means for extending such support is guaranteeing the 
borrowings of  subsidiary. Indian Revenue Authorities claim that the guarantee extended by 
the Indian holding company to the foreign subsidiary would be regarded as an ‘international 
transaction’ and impute a fee in the hands of  the Indian parent company. The IT Act was 
also amended by Finance Act 2012 so as to retrospectively include “capital financing, 
including any type of  long-term or short-term guarantee” as an international transaction 
subjected to TP. Tribunal in the case of  Bharati Airtel Ltd held that unless the guarantee has 
a direct bearing on the profits, incomes, losses, or assets of  the holding company, it cannot 
be regarded as an international transaction, in spite of  the retrospective amendment. The 
position after the amendment however remains controversial.

14.30  Selection of comparables

High turnover companies, aberrant profitability, multiple year data, etc.

 Comparability analysis is yet another heavily debated issue in TP proceedings. In the 
undernoted case taxpayer was a captive service provider engaged by its AEs to provide 
financial advisory services, management consultancy services, undertake feasibility studies 
and	diagnose	operational	difficulties	of 	existing	units/	advice	on	disinvestment.	The	taxpayer	
in its TP study had excluded certain companies as not being comparable on account of  
(a) such companies having marketing expenses (b) having huge fluctuations in margin (c) 
having high turnover and (d) having related party transactions (RPT) more than 15% of  
total turnover. Besides this the taxpayer had used multiple year data. The TPO disputed 
these criteria. The ITAT held that marketing expenses by service companies usually do not 
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create marketing intangible and do not have bearing on profitability. It held that companies 
having RPT up to 25% can be accepted as comparable. As regards turnover filter it accepted 
taxpayer	contention	that	companies	having	size/	turnover	relative	 to	 that	of 	 the	 taxpayer	
only should be taken as comparables. It also commented on use of  multiple year data and 
held that the same should be used in exceptional cases and only where earlier year’s data is 
shown to have influence on the year under consideration.

 Post Budget 2014, the law has been amended to provide for use of  multiple year data 
and quartile range as against arithmetic mean used hitherto however the detailed guidelines 
are yet to be issued.

Transfer Pricing
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INTELLECTUAL PROPERTY 
LAWS IN INDIA

15.1  Introduction

 With the advent of  the knowledge and IT era, intellectual capital has gained substantial 
importance. Consequently, IP and rights attached thereto have become precious commodities 
and are being fiercely protected. In India there are well-established statutory, administrative, 
and judicial frameworks for safeguarding IPRs. It becomes pertinent to mention here that 
India has complied with its obligations under the Agreement on Trade Related Intellectual 
Property Rights (“TRIPS”) by enacting the necessary statutes and amending the existing 
statues. Well-known international trademarks have been afforded protection in India in the 
past by the Indian courts despite the fact that these trade marks were not registered in India. 

15.2   Trademarks

 In India, trademarks are protected both under statutory law and common law. Trademark 
can be registered under the Trademarks Act, 1999, which provides for a broad definition of  
trademarks and its procedures. Trademarks consist of  a device, brand, heading, label, ticket, 
name, signature, word, letter, numeral, shape of  goods, packaging or combination of  colours 
or any combination thereof  that are capable of  being represented graphically and capable of  
distinguishing the goods or services. 

 Registration of  a trademark is not compulsory, but without registration the owner of  a 
trademark may not bring an action for infringement to protect the mark if  others use it. 

15.3 Registration 

 The application for trademark registration must contain a clear reproduction of  the sign, 
including any colors, forms, or three-dimensional features. These forms need to be filed with 
the appropriate office of  the Trade Marks Registry. The sign must fulfill certain conditions 
in order to be protected as a trademark – or as another type of  mark – and must indicate the 
class	of 	goods	/	services	to	which	it	would	apply.	The	registration	is	valid	for	ten	years	and	is	
renewable for a subsequent period of  ten years. Non- renewal leads to a lapse of  registration. 
However, there is a procedure whereby a lapsed registration can be restored.

15
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15.4  Domain Names

 Indian courts have been proactive in granting orders against the use of  infringing domain 
names. Some of  the cases in which injunctions against the use of  conflicting domain names 
have been granted are www.siftnet.com vs www.siffynet.com ; www.yahoo.com vs www.
yahooindia.com. It has been held by the courts that “the domain name serves the same 
function as a trademark and is not a mere address or like finding number on the internet, and 
therefore, it is entitled to equal protection as a trademark”.

15.5  Copyrights

 Copyright protection in India is available for any literary, dramatic, musical, sound 
recording and artistic work. The Copyright Act 1957 provides for registration of  such 
works. Although an author’s copyright in a work is recognised even without registration, it 
is advisable to get the same registered since it furnishes prima facie evidence of  copyright in 
a court of  law.

 Under the copyright, the author not only get right to the authorship but also get right 
under which without his prior permission his work cannot be amended. If  any amendment 
which may done against his will can be brought into the court by the author, and he can get 
order to recover any kind of  damages and stop such act immediately.

 In the case of  original literary, dramatic, musical and artistic works, the duration of  
copyright is the lifetime of  the author or artist and 60 years counted from the year following 
the death of  the author. In the case of  cinematograph films, sound recordings, posthumous 
publications, anonymous and pseudonymous publications, works of  government and works 
of  international organisations are protected for a period of  60 years which is counted from 
the year following the date of  publication.

15.6   Patents

 The history of  Patent Law in India starts from 1911 and currently the law governing 
patents is the Patents Act, 1970. An invention relating to a product or a process that is 
new, involving inventive step and capable of  industrial application can be patented in India. 
However, it must not fall into the category of  inventions that are non- patentable as provided 
under the provision of  the Patent law. In India, a patent application can be filed, either alone 
or jointly, by true and first inventor or his assignee. 

 The term of  every patent in India is 20 years from the date of  filing the patent application, 
irrespective of  whether it is filed with provisional or complete specification. However, in case 
of  applications filed under the Patent Cooperative Treaty, the term of  20 years begins from 
the international filing date. 

15.7   Designs

 Industrial designs in India re protected under the Designs Act, 2000. The Act 
incorporates the minimum standards for the protection of  industrial designs, in accordance 
with the TRIPS agreement. 
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 As per the Designs Act, “design” means only the features of  shape, configuration, 
pattern, ornament or composition of  lines or colours applied to any “article” whether in 
two dimensional or three dimensional or in both forms, by any industrial process or means, 
whether manual mechanical or chemical, separate or combined, which in the finished article 
appeal to and are judged solely by the eye. However, “design” does not include any mode or 
principle of  construction, or anything which is in substance a mere mechanical device, and 
does not include any trademark (as defined in section 2(1)  (v) of  the Trade and Merchandise 
Marks Act, 1958), or property mark (as defined in section 479 of  the IPC), or any artistic 
work (as defined in Section 2 (c) of  the Copyright Act, 1957)

 In order to obtain registration under the Designs Act, the design must be applied to an 
article. In other words, a mere painting of  a natural scene or its presentation on paper is not 
entitled for registration under the Designs Act.

15.8   New IPR Policy of India, 2016

 In line with the recent “Make in India” scheme, the new IPR policy was released by 
the government of  India in 2016. The main aim was to enhance entrepreneurship and 
development in India. Some of  the key highlights of  the same are as follows:

•	 The	Policy	aims	to	push	IPRs	as	a	marketable	financial	asset,	promote	innovation	and	
entrepreneurship, while protecting public interest

•	 The	plan	will	be	reviewed	every	five	years	in	consultation	with	stakeholders

•	 In	 order	 to	 have	 strong	 and	 effective	 IPR	 laws,	 steps	 would	 be	 taken	—	 including	
review of  existing IP laws — to update and improve them or to remove anomalies and 
inconsistencies

•	 The	policy	is	entirely	compliant	with	the	WTO’s	agreement	on	TRIPS

•	 India	 will	 engage	 constructively	 in	 the	 negotiation	 of 	 international	 treaties	 and	
agreements in consultation with stakeholders. The government will examine accession 
to some multilateral treaties which are in India’s interest, and become a signatory to 
those treaties which India has de facto implemented to enable it to participate in their 
decision-making process, the policy said

•	 Trademark	offices	have	been	modernized,	and	the	aim	is	to	reduce	the	time	taken	for	
examination and registration to just 1 month by 2017. The government has already 
hired around 100 new examiners for trademarks. Examination time for trademarks has 
been reduced from 13 months to 8 months, with the new target being to bring the time 
down to one month by March 2017

•	 Films,	music,	industrial	drawings	will	be	all	covered	by	copyright

•	 Proposal	to	create	an	effective	loan	guarantee	scheme	to	encourage	start-ups

Intellectual Property Laws in India
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EXPORT SCHEMES

 Exports play an important role in the Indian economy, influencing the level of  economic 
growth, employment and balance of  payments. Various schemes have been introduced by 
the government from time to time to encourage exports. India’s exports grew at its fastest 
pace in 5 years by 4.7% to USD 274.65 Billion during year ending 2017. This is despite the 
demonetization that slowed the economic activity temporarily.  

16.1  Special Economic Zones

 Up until 2000, India did not have SEZs and instead had a number of  EPZs, which, 
although similar in structure to the modern SEZ, failed to attract many firms to India. The 
government accordingly introduced the SEZ in April 2000. Structured closely on the already 
successful model of  China, they are designed to help stimulate both foreign and domestic 
investment, boost India’s exports, and create new employment opportunities.

 In order to provide a long-term and stable policy framework with minimum regulatory 
regime and to provide expeditious and single window clearance mechanism in line with the 
international best business practices, a Central Act for SEZ was therefore found necessary. 
The SEZs Act, 2005 (SEZ Act) was enacted by the government in 2005. 

16.1.1   Incentives and facilities offered to SEZs

 The incentives and facilities offered to the units in SEZs for attracting investments into 
the SEZs, including foreign investment include:-

•	 Duty	 free	 import/domestic	 procurement	 of 	 goods	 for	 development,	 operation	 and	
maintenance of  SEZ units

•	 100%	Income	Tax	exemption	on	export	income	for	SEZ	units	under	Section	10AA	of 	
the Act for first 5 years, 50% for next 5 years thereafter and 50% of  the ploughed back 
export profit for next 5 years

•	 Exemption	from	MAT	under	section	115JB	of 	the	Act

•	 External	commercial	borrowing	by	SEZ	units	upto	US	$	500	million	in	a	year	without	
any maturity restriction through recognized banking channels

16
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•	 Exemption	from	Goods	&	Service	Tax

•	 Single	window	clearance	for	Central	and	State	level	approvals

•	 Exemption	 from	State	 sales	 tax	 and	 other	 levies	 as	 extended	 by	 the	 respective	 State	
Governments

The major incentives and facilities available to SEZ developers include: -

•	 Exemption	 from	 customs/excise	 duties	 for	 development	 of 	 SEZs	 for	 authorized	
operations approved by the BOA

•	 Income	Tax	exemption	on	income	derived	from	the	business	of 	development	of 	the	SEZ	
in a block of  10 years in 15 years under Section 80-IAB of  the Act

•	 Exemption	from	MAT	under	Section	115	JB	of 	the	Act

•	 Exemption	from	DDT	under	Section	115O	of 	the	Act

•	 Exemption	from	GST	

16.1.2   Types of SEZs

The term SEZ can include:

•	 Free	trade	zones	(FTZ)

•	 Export	processing	zones	(EPZ)

•	 Free	zones/	Free	economic	zones	(FZ/	FEZ)

•	 Industrial	parks/	industrial	estates	(IE)

•	 Free	ports

•	 Bonded	logistics	parks	(BLP)

•	 Urban	enterprise	zones	
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The World bank created the following table to clarify distinctions between the types of  SEZs

Type [6] Objective Size Typical 
Location

Typical Activities Markets

FTZ Support trade <50 
hectares

Port of  entry Entrepôts and 
trade related

Domestic, 
re-export

EPZ 
(traditional)

Export 
manufacturing

<100 
hectares

None Manufacturing, 
processing

Mostly export

EPZ (single 
Unit/free	
enterprise)

Export 
manufacturing

No 
minimum

Countrywide Manufacturing, 
processing

Mostly export

EPZ (hybrid) Export 
manufacturing

<100 
hectares

None Manufacturing, 
processing

Export, 
domestic

Free	port/
SEZ

Integrated 
development

>1000 
hectares

None Multi-use Internal, 
domestic, 
export

Urban 
enterprise 
zone

Urban 
revitalization

<50 
hectares

Urban/rural Multi-use Domestic

Fact Sheet on SEZ (As on 1/12/2017)

Number of  Formal Approvals 423

Number of  notified SEZs 374

Operational SEZs 222

Units approved in SEZs 4765

Exports in 2017 INR 2,66,773 crores

Growth 13.09% over exports in 2016

16.2   Export Oriented Units

 The EOU scheme was introduced in 1980 and is covered in the Foreign Trade Policy. 
The purpose of  the scheme was to boost exports by creating additional production capacity. 
Under this scheme, units undertaking to export their entire production of  goods are allowed 
to be set up as an EOU. EOUs can be engaged in manufacturing, services, development of  
software,	repair,	remaking,	reconditioning,	re-engineering	including	making	of 	gold	/	silver	
/	 platinum	 jewellery	 and	 articles.	 Further,	 units	 involved	 in	 agriculture,	 agro-processing,	
aquaculture, animal husbandry, bio-technology, floriculture, horticulture, pisciculture, 
viticulture, poultry, sericulture and granites can also obtain the status of  EOU.

 For being accorded the status of  EOU, the project must have a minimum investment of  
Rs.1 crore in plant and machinery. This condition does not apply for software technology 
parts, Electronics Hardware Technology Parks and bio-technology parks. Further, EOU 
involved in handicrafts, agriculture, animal husbandry, IT, services, brass hardware and 
handmade jewellery do not have any minimum investment criteria.

Export Schemes
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 Supplies from Domestic Tariff  Area to EOUs are considered deemed exports and 
Indian suppliers can claim benefits of  deemed exports. In addition, foreign investment upto 
100% is allowed, subject to sectoral norms. 

16.3  Software Technology Parks

 STP scheme is covered under the Foreign Trade Policy. The STP is a 100% export 
oriented scheme for the development and export of  computer software and services 
using data communication links or in the form of  physical media including the export of  
professional services. The unique feature of  the STP scheme is the provisioning of  single-
point contact services for member units, enabling them to conduct exports operations at a 
pace commensurate with international practices. 

 An STP unit can be located in areas designated as STP complexes or at any place where 
EOUs can be set up. STP units are allowed to import all types of  goods (Except prohibited 
goods)	for	the	purpose	of 	manufacture	/	production	of 	export	products	and	export	thereof,	
without payment of  duties. Units can export software through data communication channel 
or through physical transport. 

 For the STP units, the period of  realization and repatriation of  export proceeds shall 
be nine months from the date of  export. Further, foreign investment up to 100% is allowed, 
subject to sectoral caps. 

16.4  Electronics Hardware Technology Parks

 The EHTP Scheme is covered under the Foreign Trade Policy.  Under the EHTP 
scheme, an EHTP can be set up by the Central Government, State Government, public or 
private sector undertaking or any combination of  them. 

 EHTP unit may import free of  duty all types of  goods, including capital goods as defined 
in the Export Import (E.X.I.M.) Policy, required by it for manufacture, services, production 
and processing or in connection therewith. For EHTP units, the period of  realization and 
repatriation of  export proceeds shall be nine months from the date of  export. Further, foreign 
investment upto 100% is allowed, subject to sectoral caps. 
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TAX ON EXPATS

Who is an Expatriate (“Expat”)?

An Expat is a person temporarily residing and employed in another country while still 
remaining citizen of  his home country.

Inbound
(Resident of  foreign country 

While working in India)

Outbound
(An Indian resident 

working abroad)

Types of  Expats 

17.1  Indian taxation overview

 As a foreign national seconded to work in India, in general, the employee will become 
liable to Indian income tax. He may also become liable for capital gains tax on disposal of  
capital assets in India. While many employers tax equalise seconded employees, the primary 
tax liability under the tax laws remains with employees. 

 Taxation in India is based on the residential status of  a person and not on citizenship. 
Residential status under Indian tax laws is determined solely based on his or her physical 
presence in India regardless of  the purpose of  stay.

RULE OF RESIDENCE

Who is Resident and 
Ordinarily Resident in India

He	must	satisfy	at	least	one	of 	the	basic	conditions	[i.e.,	(a)	and/
or (b)*]. At the same time, he should also satisfy the two additional 
conditions.

Who is Resident but not 
Ordinarily Resident in India

He	must	satisfy	at	least	one	of 	the	basic	conditions	[i.e.	(a)	and/or	
(b)*]. He may satisfy one or none of  the additional conditions.

Who is a Non-Resident 
resident in India

He satisfies none of  the basic conditions [i.e. he does not satisfy 
basic condition (a) and basic condition (b)*]. Additional conditions 
are not relevant in case of  a non-resident

17
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RULE OF RESIDENCE

In the case of  an Indian citizen 
who leaves India during the 
previous year for the purpose 
of  employment or who leaves 
India as a member of  the crew 
of  an Indian Ship

In the case of  an Indian 
Citizen or a person of  
Indian origin (who is 
abroad) who comes to visit 
during the previous year

In the case of  an Individual (other 
than the ones mentioned in column 
1 and 2)

1 2 3

a. Presence for at least 182 
days during the previous 
year

b. Not functional

a. Presence for at least 
182 days during the 
previous year

b. Not functional

a. Presence for at least 182 days 
during the previous year

b. Presence in India for at least 
60 days during the previous 
year and 365 days during 4 
years immediately preceding 
the previous year

RULE OF RESIDENCE

i.      Resident in India in at least 2 out of  10 years immediately preceding the previous year [i.e. he 
must satisfy at least one of  the basic conditions, in 2 out of  10 immediately preceding previous 
years.

ii.     Presence in India for at least 730 days during 7 immediately preceding the previous year

The Indian tax year runs from April 1 to March 31. 

The employer is responsible to withhold tax from payment of  remuneration to the employee. 

17.2  Registration of Foreign Personnel

 The requirements for the foreigners to register with the Foreigners Regional Registration 
Office	(“FRRO”)	/	Foreigners	Registration	Office	(“FRO”)	are	as	follows:

•	 All	foreigners	(including	foreigners	of 	Indian	origin)	visiting	India	on	long	term	(more	
than 180 days) Student Visa, Medical Visa, Research Visa and Employment Visa 
are	 required	 to	 get	 themselves	 registered	 with	 the	 FRRO/	 FRO	 concerned	 having	
jurisdiction over the place where the foreigner intends to stay, within 14 days of  arrival.

•	 Foreigners	 other	 than	 those	mentioned	 above	will	 not	 be	 required	 to	 get	 themselves	
registered, even if  they have entered India on a long term visa provided their continuous 
stay in India does not exceed 180 days. If  the intention of  the foreigner is to stay in India 
for	more	than	180	days,	he/she	should	get	himself/	herself 	registered	well	before	the	
expiry	of 	180	days	from	the	date	of 	arrival	with	the	FRRO/FRO	concerned
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•	 Certain	categories	of 	foreign	nationals	are	exempted	from	registration	namely:

- Those visiting India on any short-term visa (Valid for less than 180 days or less)

- Children below 16 years of  age

•	 Pakistan	nationals	are	required	to	register	within	24	hours	of 	their	arrival.	All	Afghan	
nationals	are	 required	 to	 register	with	 the	FRRO/FRO	concerned	within	14	days	of 	
arrival except those Afghan nationals who enter India on a visa valid for 30 days or 
less	 provided	 the	Afghan	 national	 concerned	 gives	 his/her	 local	 address	 in	 India	 to	
the	 Indian	 Mission/FRRO/FRO.	 The	 Afghan	 nationals	 who	 are	 issued	 visas	 with	
‘Exemption from police reporting’ are exempt from Police reporting as well as Exit 
permission provided they leave within the Visa validity period

•	 The	Registration	Certificate	is	required	to	be	surrendered	to	the	authorities	prior	to	the	
foreign nationals departure

17.3  Work Permit and Employment Visas

 A foreign national visiting India must have a valid passport and the right kind of  visa. 
There are several types of  visas depending upon the purpose of  visit to India like tourism, 
transit, business, study, journalism and employment. The MHA has recently renamed the 
tourist visa on arrival scheme as ‘e-tourist visa’ scheme as on April 2015. Under this scheme, 
a foreign national is required to apply for a visa online by uploading his or her photograph 
and requisite documents and pay the visa fees. The e-tourist visa facility is available for 
holders of  passports of  more than 76 countries. Individuals holding overseas citizenship of  
India (OCI) card are not required to obtain any visa.

17.3.1   Employment Visa

 A foreign national who wishes to work in India is required to apply for an EV. An EV 
is granted to skilled and qualified foreign individuals drawing a salary in excess of  25,000 
USD per annum. EV is not granted in respect of  roles for which a large number of  Indian 
nationals are available or for routine or ordinary jobs. EV is given for a period of  five years 
from the initial grant period including renewals in India. The duration and renewal of  EV 
depends upon the validity of  the contract. A foreign national can change his or her employer 
during the duration of  his or her current EV with prior permission of  the Ministry of  Home 
Affairs (MHA) within the group subject to the fulfilment of  specified conditions. Related 
family members of  the EV applicant may apply for an ‘X’ visa. This enables family members 
to reside in India for the duration of  the EV of  the foreign national. The X visa can also be 
converted into an EV in India with the prior approval of  the MHA and subject to conditions.

17.3.2   Business Visa

 A business visa (BV) is granted to foreign nationals who intend to travel to India for 
bona fide business reasons only. Such purposes of  visit may include the following: – 

•	 Establishing	a	business	venture	or	exploring	opportunities	to	set	up	a	business	in	India	

•	 Buying	or	selling	industrial,	commercial	or	consumer	products

Tax on Expats
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•	 Attending	technical	meetings,	discussions,	board	meetings,	general	meetings	to	provide	
business support service

•	 Participating	in	an	exhibition	or	trade	fair

•	 Foreign	trainees	attending	in-house	training

•	 Foreign	experts	and	specialists	on	a	short	duration	visit	in	connection	with	an	ongoing	
project with the objective of  monitoring the progress of  the work, conducting meetings 
with	Indian	customers	and/or	to	provide	technical	guidance

 The BV may be granted to the individual for single or multiple entries, for a period of  six 
months, one year or, in exceptional circumstances, five years. A stay stipulation may also be 
prescribed by the Indian missions, wherein stay in India during each visit would be only for a 
maximum period of  six months and in such case an endorsement of  ‘each stay not to exceed 
six months and registration not required’ is to be appropriately made on the visa sticker of  
the foreign national.

17.4  Opening of Bank Account

 As a foreign national employed in India, you can open a bank account in India with an 
Indian bank or the Indian branch of  a foreign bank.

17.4.1   Residence Test

Resident as per Income-tax Act

An	individual	is	said	to	be	resident	in	India	in	any	tax	year	if 	he/she	is:

•	 Present	in	India	in	that	tax	year	for	a	period	or	periods	totaling	182	days	or	more	or

•	 Present	in	India	for	at	least	60	days	or	more	during	the	tax	year	(182	days	or	more	for	
a	citizen	of 	India/person	of 	Indian	origin	on	a	visit	to	India;	182	days	or	more	for	a	
citizen of  India who leaves India for employment abroad or as member of  a crew of  an 
Indian ship) and 365 days or more during the preceding four tax years.

An individual who does not satisfy either of  the above conditions is a non-resident (“NR”). 
A not ordinarily resident (“NOR”) is an individual who qualifies as resident but:

•	 has	been	non-resident	in	India	in	nine	out	of 	the	ten	tax	years	preceding	that	tax	year	or

•	 has	during	the	seven	tax	years,	preceding	that	tax	year,	been	in	India	for	a	total	period	of 	
729 days or less.

 Resident individual not qualifying as NOR will qualify as Resident and Ordinarily 
Residents (ROR) and are taxed on worldwide income. However, NR and NOR are generally 
taxed only on Indian-sourced income.
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17.4.2   Residence Test 

 Article 4 of  the treaty defines the term ‘resident’ In order to qualify as a resident under 
a DTAA entered into by India an expat should enjoy residential status either in the overseas 
country or in India under the domestic laws. 

 However, if  by virtue of  the above provision, an individual is a resident of  both the 
contracting countries, clause 2 provides for “Tie breaker test” for determining which of  the 
tow contracting countries the person would be deemed to be a resident as per the treaty. The 
relevant factors to be considered would be as follows:

•	 In	which	country	does	the	assessee	have	a	permanent	home?

•	 In	which	country	are	her	personal	and	economic	relations	closer?

•	 In	which	country	is	the	assessee	habitually	abode?

•	 Nationality	of 	the	assessee?

17.5  Income Tax

 The total income of  an assessee is determined on the basis of  his residential status in 
India. According to Section 5 of  the IT Act, Indian residents are liabile to be taxed on their 
worldwide income, whereas non-residents are taxed only on income that has its source in 
India. 

17.5.1   Exempted categories

•	 Salary	 from	 the	 United	Nations	 Organisation	 is	 not	 taxable.	 Further,	 remuneration	
received by foreign nationals as diplomatic personnel, consular personnel, trade 
commissioners and staff  of  a foreign mission is exempt from income tax

•	 Remuneration	for	the	services	rendered	by	foreign	nationals	in	India	is	not	taxable	if:

a) The foreign enterprise is not engaged in any trade or business in India

b) The period of  stay of  such employee does not exceed 90 days; and

c) Such remuneration is not deducted from the income of  the employer chargeable to 
tax in India

Tax on Expats
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CORPORATE 
SOCIAL 
RESPONSIBILITY

 India`s new Companies Act 2013 (Companies Act) introduced several new provisions 
which change the face of  Indian corporate business. One of  such new provisions is CSR. 
The concept of  CSR rests on the ideology of  give and take. Companies take resources in the 
form of  raw materials, human resources etc. from the society. By performing the task of  CSR 
activities, the companies are giving something back to the society.

 Section 135 and Schedule VII of  the Companies Act as well as the provisions of  the 
Companies (Corporate Social Responsibility Policy) Rules, 2014 (CRS Rules) came into 
effect from 1 April 2014.

18.1  Applicability / Qualification of CSR

 Section 135 of  the Companies Act provides the threshold limit for applicability of  the 
CSR to a Company as follows:

a) Net worth of  the company to be Rs 500 crore or more

b) Turnover of  the company to be Rs 1000 crore or more

c) Net profit of  the company to be Rs 5 crore or more

 Further as per the CSR Rules, the provisions of  CSR are not only applicable to Indian 
companies, but also applicable to branch and POs of  a foreign company in India.

18.2  CSR Committee and Policy

 Every qualifying company is required to spend at least 2% of  its average net profit for 
the immediately preceding 3 financial years on CSR activities. 

 Further, the qualifying company will be required to constitute a committee (CSR 
Committee) of  the Board of  Directors (Board) consisting of  3 or more directors. The CSR 
Committee shall formulate and recommend to the Board, a policy which shall indicate 
the activities to be undertaken (CSR Policy); recommend the amount of  expenditure to be 
incurred on the activities referred and monitor the CSR Policy of  the company. The Board 
shall take into account the recommendations made by the CSR Committee and approve the 
CSR Policy of  the company.

18
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Role of the board and the CSR committee

- Form a CSR Committee   -  Three or more directors   
 with                                       atleast 
 1 independent director
- Approve the CSR Policy   -  Formulate and   
 recommend a CSR       policy to the board
- Ensure implementation of  activities  
- Ensure 2% spend    -  Recommend activities and the
                 Amount of  expenditure
- Disclose reasons for not spending (If  any)

Net Worth > 500 crore INR
Turnover > 1000 crore INR

Net Profit > 5 crore INR

Role of  the Board CSR Committee

18.3  Activities under CSR

 The activities that can be done by the company to achieve its CSR obligations include 
eradicating extreme hunger and poverty, promotion of  education, promoting gender equality 
and empowering women, reducing child mortality and improving maternal health, combating 
human immunodeficiency virus, acquired, immune deficiency syndrome, malaria and other 
diseases, ensuring environmental sustainability, employment enhancing vocational skills, 
social business projects, contribution to the Prime Minister’s National Relief  Fund or any 
other fund set up by the Central Government or the State Governments for socio-economic 
development and relief  and funds for the welfare of  the Scheduled Castes, the Scheduled 
Tribes, other backward classes, minorities and women and such other matters as may be 
prescribed.

18.4  Local Area

 Under the Companies Act, preference should be given to local areas and the areas where 
the company operates. Company may also choose to associate with 2 or more companies 
for fulfilling the CSR activities provided that they are able to report individually. The 
CSR Committee shall also prepare the CSR Policy in which it includes the projects and 
programmes which is to be undertaken, prepare a list of  projects and programmes which a 
company plans to undertake during the implementation year and also focus on integrating 
business models with social and environmental priorities and process in order to create share 
value.

 The company can also make the annual report of  CSR activities in which they mention 
the average net profit for the 3 financial years and also prescribed CSR expenditure but if  
the company is unable to spend the minimum required expenditure the company has to give 
the reasons in the Board Report for non-compliance so that there are no penal provisions are 
attracted by it.
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BEPS & GAAR

19.1  Multilateral Instrument Under the BEPS Project

 Recently, in June, 2017, India joined hands with 68 countries in signing the MLI. This 
sets the tone for changes in virtually all the 93 comprehensive tax treaties entered into by 
India and paves the way for implementation of  recommendations under the BEPS project. 
The international tax regime is set to witness a massive and unprecedented change.

19.1.1   Background to Base Erosion and Profit Shifting

 BEPS, which stands for Base Erosion and Profit Shifting, refers to the artificial shifting 
of  profits by Multi-national enterprises to low or no tax locations. Such shifting of  profits 
is achieved through gaps in the tax rules of  different countries along with the governing tax 
treaties. Such actions erode the tax base of  the country where the value was created and is 
therefore considered to be an abuse of  the tax framework.

 The BEPS Action Reports seek to eradicate double non-taxation, end treaty abuse and 
ensure that profits are taxed at the place of  value creation. To this end, the BEPS Action 
Reports contain a number of  tax treaty related measures, requiring the implementation of  
wholesale changes to the existing international tax treaty network. Carrying out such large 
scale changes on a treaty-by-treaty basis would have been time consuming and may have led 
to inconsistencies across treaties due to the politics and vagaries of  bilateral negotiations. 
Therefore, Action 15 of  the BEPS Action Plan recognized the MLI, a multilateral treaty, as 
an innovative mechanism that would allow a more coordinated approach with immediate 
effect, while retaining the flexibility required to implement these changes in a broadly 
consensual framework to tackle base erosion. 

 While the MLI attempts to retain flexibility by providing the countries a template 
of  limited choices to choose from, it also mandates compliance with certain ‘minimum 
standards’. Standardization of  the choices within the MLI and obviating the need to 
individually re-negotiate each treaty bilaterally are the biggest gains in effecting a quick 
solution to BEPS.

19
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19.1.2   Notification of Covered Tax Agreements

 After the MLI comes into force, it will not automatically apply to all the treaties of  
a country that is a party to the MLI but will apply only to those tax treaties where both 
Parties to such tax treaty have conveyed their intention (by way of  a notification) for such 
treaty to be covered by the MLI, such treaties being referred to in the MLI as “Covered Tax 
Agreements” (“CTA”). In other words, the MLI will be applicable to a bilateral tax treaty 
only if  both parties to such treaty notify it as a CTA.

19.1.3   Mandatory Minimum Standards

 Upon qualifying as a CTA, a tax treaty will be required to meet certain prescribed 
minimum standards i.e., the minimum standard for the prevention of  treaty abuse under 
BEPS Action 6 (Preventing the Granting of  Treaty Benefits in Inappropriate Circumstances) 
and the minimum standard for the improvement of  dispute resolution under BEPS Action 
14 (Making Dispute Resolution More Effective). 

 Signatories to the MLI will not have leeway to opt out of  adherence to the minimum 
standards. Where an MLI provision reflects a BEPS minimum standard, Parties can opt 
out of  such provision only in limited situations such as where the CTA already meets the 
minimum standards.

 However, signatories to the MLI have been afforded the flexibility to opt out (by way of  
reservations) of  provisions that do not set a minimum standard.

19.1.4   India Position on MLI

 India’s position on MLI and its impact on a company needs to be analyzed on the basis 
of  facts of  each case.

 Broadly speaking, India has not accepted the MLI provisions relating to arbitration 
proceedings for dispute resolution and methods for elimination of  double taxation. The 
double taxation relief  will continue to apply as per the existing bilateral tax treaties. India has 
accepted the provisions for prevention of  artificial avoidance of  PE under commissionaire 
structures, specific activity exemptions and artificial splitting of  contracts. Some of  India’s 
treaty partners have accepted these provisions but some have not. Hence, the expanded PE 
exposure for Indian marketing operations of  a multinational enterprise could vary from 
country to country. 

19.1.5   GENERAL ANTI-AVOIDANCE RULE

 General anti-avoidance rule (“GAAR”) is an anti-tax avoidance Rule of  India. It was 
framed by the Department of  Revenue under the Ministry of  Finance. GAAR was targeted 
at arrangement or transactions made specifically to avoid taxes. It was introduced by then 
Finance Minister, Pranab Mukherjee, on 16 March 2012 during the Budget session. It was 
considered controversial because it had provisions to seek taxes from past overseas deals 
involving local assets retrospectively. However, the same was deferred. 

GAAR finally became applicable effective 1st April, 2017. 
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19.1.6   Application of GAAR

 The Rules of  GAAR provide the following clarifications with respect to application of  
GAAR in India. GAAR shall not apply to the following:

•	 To	any	arrangement	where	the	tax	benefit	arising	to	all	parties	to	the	arrangement	does	
not exceed a sum of  INR 30 million in the relevant financial year

•	 A	Foreign	Portfolio	 Investor	 (“FPI”)	who	does	not	claim	tax	 treaty	benefit	and	who	
has invested in listed or unlisted securities with the prior permission of  the competent 
authority under the relevant regulations

•	 A	 non-resident,	 in	 relation	 to	 investment	 made,	 directly	 or	 indirectly,	 in	 a	 Foreign	
Portfolio Investor (“FPI”) by way of  ODI or otherwise

•	 Any	income	accruing	or	arising,	or	deemed	to	accrue	or	arise,	received	or	deemed	to	be	
received from transfer of  investments made before 1 April 2017

 Any resident or non-resident taxpayer can approach the Authority for Advance Ruling 
to obtain a ruling on whether an arrangement, which is proposed to be undertaken by him, 
is an impermissible avoidance arrangement as referred to in the GAAR provisions.

19.1.7   BEPS AND GAAR

 In the last few years, international tax issues have been high on the political agenda due 
to the perception that various tax avoidance structures are being used by large multinational 
enterprises. The OECD has come out with 15 comprehensive Action Plans to counter BEPS 
caused due to weaknesses in the current international tax laws framework.
 
 Action 6 (Prevent Treaty Abuse) report includes a minimum standard on preventing 
abuse including through treaty shopping and new rules that provide safeguards to prevent 
treaty abuse and offer a certain degree of  flexibility regarding how to do so. It discusses a 
limitation on benefits (LOB) rule and a principal purposes test (PPT) rule. 

 The minimum standard in this regard is to include in tax treaties: i. The combined 
approach of  an LOB and PPT rule; ii. The PPT rule alone; or iii. The LOB rule plus a 
mechanism to deal with conduit financing arrangements. More targeted rules have been 
designed to address other forms of  treaty abuse. Other changes provide for the reformulation 
of  the title and preamble of  the Model Tax Convention, which would clearly state that 
the intention of  the parties to the tax treaty is to eliminate double taxation without 
creating opportunities for tax evasion and avoidance, in particular through treaty shopping 
arrangements. The report further contains the policy considerations to be taken into account 
when entering into tax treaties with certain low or no-tax jurisdictions. 

 The MLI supports all previously agreed BEPS approaches by allowing jurisdictions to 
select from alternative options, which they will do by filing “technical reservations.” The 
MLI includes articles on PE, treaty abuse, dispute resolution and hybrid mismatches. 

BEPS & GAAR
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 The Indian GAAR overrides tax treaties, which is consistent with the OECD 
commentary on anti-avoidance rules. A treaty override provision has been specifically 
included in certain recent bilateral tax treaties that India has entered into (e.g. India’s tax 
treaties with Luxembourg and Malaysia) as well as in recent amendments to treaties such 
as with Singapore. The PPT rule as recommended under Action 6 of  BEPS is akin to the 
main purpose test as provided under the Indian GAAR. Currently, there is an anti-abuse 
rule in very few of  India’s tax treaties – UK, Luxembourg, Norway, Poland, Finland, UAE, 
Malaysia, etc. India has renegotiated some of  its existing bilateral tax treaties, to combat 
treaty shopping by inserting anti-abuse rules, latest examples being the Protocol to India–
Mauritius and India-Singapore tax treaties.
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MERGERS & 
ACQUISITIONS 

 The Indian economy is at an inflexion point and is bound to grow in the coming years. 
With the increase in GDP in the coming years, Mergers & Acquisition (M&A) activity is to 
play a major role in the Indian economy. With the new Indian government, we can expect 
liberal laws and a more transparent environment for protection of  investor interests.

 In the Indian context, M&As can be structured in different ways and the tax implications 
vary based on the structure that has been adopted for a particular acquisition. The methods 
in which an acquisition can be undertaken are:

1) Merger

2) Demerger

3) Share Purchase

4) Slump sale

5) Asset sale

20.1  Merger

 A merger of  companies is typically conducted through a scheme of  arrangement under 
Indian Companies Act and requires the approval of  the NCLT. A merger is a tax neutral 
transaction, however, for It to be tax neutral it must satisfy specific criteria and qualify as an 
Amalgamation under the Act. These criteria are in addition to the requirements under the 
Companies Act.

 The Act defines an Amalgamation as the merger of  one or more companies with another 
company or the merger of  two or more companies to form a new company. For the purpose 
of  the Act, the merging company is referred to as the “amalgamating company” and the 
company into which it merges or which is formed as the result of  merger is referred to as the 
“amalgamated company”

20
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20.2  Demerger

 A demerger is a form of  restructuring whereby one or more business undertakings of  a 
company are transferred either to a newly formed company or to an existing company and 
the remainder of  the company’s undertaking continues to be vested in the first company. The 
consideration for such transfer will flow into the hands of  the shareholders of  the demerged 
undertaking either through issue of  shares or other instruments (for it to qualify as a tax 
neutral demerger) or by way of  cash.

 Just like a Merger, a Demerger is also conducted through a scheme of  arrangement 
under the Indian Companies Act and required the approval of  the NCLT. 

20.2.1   Share Acquisition

 One of  the most commonly resorted methods of  acquisition is share acquisition, which 
involves the acquisition of  the shares of  the company in which the target business is vested. 
The entire company is sold lock, stock and barrel.

The major tax implications of  share acquisition are 

•	 liability	to	a	tax	on	the	capital	gains,	if 	any

•	 liability	under	Section	56(2)(viia)	of 	the	Act.	(Where	a	company	acquires	shares	at	a	
price less than the FMV)

20.2.2   Slump Sale

 A ‘slump sale’ is defined under the IT Act as the sale of  any undertaking(s) for a lump 
sum consideration, without assigning values to individual assets or liabilities.  ‘Undertaking’ 
has been defined to include an undertaking, or a unit or a division of  an undertaking or 
business activity taken as a whole. However, undertaking does not mean a combination of  
individual assets which would not constitute a business activity in itself.

 The IT Act expounds on the taxation of  a slump sale. The IT Act states that the gains 
arising from a slump sale shall be subject to capital gains tax in the hands of  the transferor in 
the year of  the transfer.  In case the transferor held the undertaking for a period of  36 (thirty 
six) months or more, it would be taxable as long term capital gains, otherwise it would be 
short term capital gains. 

20.2.3   Asset Sale

 As compared to slump sale discussed above, an asset sale is an itemized sale of  the assets 
of  company or a piece meal sale of  the assets of  the company. In an itemized sale of  assets, 
for determining taxability of  capital gains, a distinction is drawn between depreciable and 
non-depreciable assets.
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Regulatory Laws governing M&A transactions

•	 Company	Law	

•	 Income-tax	Act

•	 Securities	Law

•	 Foreign	exchange	regulations

•	 Competition	Regulations

•	 Stamp	duty

20.3  Cross Border M&A

 These are challenging times for businesses, with economic and political volatility 
dominating headlines the world over. Brexit, a potential Grexit, a slowing Chinese economy 
and the growing threat of  terrorism—all tend to contribute to a negative and gloomy investor 
sentiment. However, despite global volatility, CEOs are continuing to search for growth and 
value, as is evident by the uptick in M&A activity globally and especially in India wherein 
there is a lot of  outbound and especially inbound activity. 

Some of the recent developments effecting  M&A are as follows:

•	 Indian	 regulations	only	permitted	 inbound	mergers	 (foreign	 companies	merging	 into	
Indian ones). However, government have recently notified outbound cross border 
mergers as well

•	 The	 Companies	 Act,	 2013,	 has	 simplified	 the	 process	 for	 a	 corporate	 arrangement	
by eliminating the High Court approval process and simplifying the procedure for 
arrangements between small companies, holding and subsidiary companies and other 
specified companies. The High Court has been replaced by a quasi-judicial body, NCLT, 
for corporate law purposes

•	 It	 is	now	specifically	provided	that	 listing	is	not	mandatory	on	the	merger	of 	a	 listed	
company into an unlisted company, with an exit option provided to shareholders

•	 Indirect	 transfer	 rules	 notified	 by	 CBDT	 provide	 some	 degree	 of 	 certainty	 on	 the	
computation of  the FMV of  assets and the income attributable to assets located in India

•	 As	an	effort	to	clamp	down	on	abuse,	the	government	has	made	recent	amendments	in	
Mauritius, Singapore and Cyprus DTAA with India

Mergers & Acquisitions 
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BUSINESS 
REGULATORY IN 
INDIA

21.1  Reserve Bank of India

 The RBI is India’s central banking institution, which controls the monetary policy of  
the Indian rupee. It commenced its operations on 1 April 1935 during the British Rule in 
accordance with the provisions of  the RBI Act, 1934. The RBI is also called as the Central 
Bank of  India

 The RBI is also the regulator and supervisor of  the financial system and prescribes 
broad parameters of  banking operations within which India’s banking and financial system 
functions. The RBI controls the monetary supply, monitors economic indicators like the 
GDP and has to decide the design of  the rupee banknotes as well as coins. 
Website: www.rbi.org.in

21.2  Ministry of Finance 

 The Ministry of  Finance is an important ministry within the Government of  India 
concerned with the economy of  India, serving as the Indian Treasury Department. In 
particular, it concerns itself  with taxation, financial legislation, financial institutions, capital 
markets, centre and state finances, and the Union Budget.

The Ministry of  Finance comprises of  five departments:

•	 Department	of 	Economic	Affairs

•	 Department	of 	Expenditure

•	 Department	of 	Revenue

•	 Department	of 	Disinvestment

•	 Department	of 	Financial	Services

Website: www.finmin.nic.in

21
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21.3  Ministry of Corporate Affairs

 The MCA is an Indian government ministry. This Ministry is primarily concerned 
with administration of  the Companies Act 2013, the Companies Act 1956, the LLP Act, 
2008 & other allied Acts and rules & regulations framed there-under mainly for regulating 
the functioning of  the corporate sector in accordance with law. It is responsible mainly for 
regulation of  Indian enterprises in Industrial and Services sector. 

 The Ministry is also responsible for administering the Competition Act, 2002 to prevent 
practices having adverse effect on competition, to promote and sustain competition in 
markets, to protect the interests of  consumers through the commission set up under the Act.

 Besides, it exercises supervision over the three professional bodies, namely, Institute of  
Chartered Accountants of  India(ICAI), Institute of  Company Secretaries of  India(ICSI) and 
the Institute of  Cost Accountants of  India (ICAI) which are constituted under three separate 
Acts of  the Parliament for proper and orderly growth of  the professions concerned. The 
Ministry also has the responsibility of  carrying out the functions of  the Central Government 
relating to administration of  Partnership Act, 1932, the Companies (Donations to National 
Funds) Act, 1951 and Societies Registration Act, 1980.

Website: www.mca.gov.in 

21.4  The Securities and Exchange Board of India

 The SEBI was established on April 12, 1992 in accordance with the provisions of  the 
SEBI Act, 1992.

 The Preamble of  the SEBI describes the basic functions of  the SEBI as “...to protect the 
interests of  investors in securities and to promote the development of, and to regulate the 
securities market and for matters connected there with or incidental there to”. 

SEBI has to be responsive to the needs of  three groups, which constitute the market:

•	 the	issuers	of 	securities

•	 the	investors

•	 the	market	intermediaries.

 SEBI has three functions rolled into one body: quasi-legislative, quasi-judicial and 
quasi-executive. It drafts regulations in its legislative capacity, it conducts investigation 
and enforcement action in its executive function and it passes rulings and orders in its 
judicial capacity. Though this makes it very powerful, there is an appeal process to create 
accountability. 

Website: www.sebi.gov.in
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21.5  The Food Safety and Standards Authority of India 

 The FSSAI has been established under Food Safety and Standards , 2006 which 
consolidates various acts & orders that have hitherto handled food related issues in various 
Ministries and Departments. FSSAI has been created for laying down science based 
standards for articles of  food and to regulate their manufacture, storage, distribution, sale 
and import to ensure availability of  safe and wholesome food for human consumption.

The FSSAI is headquartered in New Delhi. 

Website: www.fssai.gov.in

21.6    Insurance Regulatory and Development Authority of India

 The IRDAI is an autonomous, statutory agency tasked with regulating and promoting 
the insurance and re-insurance industries in India. It was constituted by the Insurance 
Regulatory and Development Authority Act, 1999, an Act of  Parliament passed by the 
Government of  India.

The functions of  IRDAI are as follows:

•	 Issuing, renewing, modifying, withdrawing, suspending or cancelling registrations

•	 Protecting	policyholder	interests

•	 Specifying	qualifications,	the	code	of 	conduct	and	training	for	intermediaries	and	agents

•	 Specifying	the	code	of 	conduct	for	surveyors	and	loss	assessors

•	 Promoting	and	regulating	professional	organisations	connected	with	the	insurance	and	

re-insurance industry

•	 Inspecting	and	investigating	insurers,	intermediaries	and	other	relevant	organisations

•	 Regulating	rates,	advantages,	 terms	and	conditions	which	may	be	offered	by	 insurers	

not covered by the Tariff  Advisory Committee under section 64U of  the Insurance Act, 

1938 (4 of  1938)

•	 Regulating	company	investment	of 	funds

•	 Regulating	a	margin	of 	solvency

•	 Adjudicating	disputes	between	insurers	and	intermediaries	or	insurance	intermediaries

•	 Supervising	the	Tariff 	Advisory	Committee

•	 Specifying	the	percentage	of 	premium	income	to	finance	schemes	for	promoting	and	

regulating professional organisations

•	 Specifying	the	percentage	of 	life-	and	general-insurance	business	undertaken	in	the	rural	

or social sector

Website: www.irdai.gov.in

Business Regulatory in India
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21.7    Telecom Regulatory Authority of India

 The TRAI is the regulator of  the telecommunications sector in India. TRAI was, thus, 
established with effect from 20th February 1997 by an Act of  Parliament, called the TRAI 
Act,	 1997,	 to	 regulate	 telecom	 services,	 including	 fixation/revision	 of 	 tariffs	 for	 telecom	
services which were earlier vested in the Central Government.

 One of  the main objectives of  TRAI is to provide a fair and transparent policy 
environment which promotes a level playing field and facilitates fair competition.

Website: www.trai.gov.in

21.8    National Highway Authority of India

 The National Highways Authority of  India (“NHAI”) is an autonomous agency of  the 
Government of  India, responsible for management of  a network of  National Highways. It is 
a nodal agency of  the Ministry of  Road Transport and Highways. NHAI has signed an MoU 
with the Indian Space Research Organisation for satellite mapping of  highways.

 National Highways are the arterial roads of  the country for inter-state movement of  
passengers and goods. They traverse the length and width of  the country connecting the 
National and State capitals, major ports and rail junctions and link up with border roads and 
foreign highways. The total length of  NH (including expressways) in the country at present 
is	1,00,087.08	kms.	While	Highways/Expressways	constitute	only	about	1.7%	of 	the	length	
of  all roads, they carry about 40% of  the road traffic.

Website: www.nhai.gov.in

21.9    Directorate General of Civil Aviation

 The DGCA is the Indian governmental regulatory body for civil aviation under the 
Ministry of  Civil Aviation.  The DGCA works to formulate the standards of  airworthiness 
to such aircraft, licensing of  pilots, aircraft maintenance engineers, flight engineers etc.
Website: www.www.dgca.gov.in

21.10    Directorate General of Foreign Trade

 The DGFT is the agency of  the Ministry of  Commerce and Industry of  the Government 
of  India responsible for administering laws regarding foreign trade and foreign investment 
in India.  DGFT plays a very important role in the development of  trading relations with 
various other nations and thus help in improving not only the economic growth but also 
provides a certain impetus needed in the trade industry. For promoting exports and imports 
DGFT establish its regional offices across the country.

Website: www.dgft.gov.in
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21.11    Directorate General of Hydrocarbons 

 The DGH is the Indian governmental regulatory body under the Ministry of  Petroleum 
and Natural Gas. DGH was established in 1993 under the administrative control of  Ministry 
of  Petroleum and Natural Gas through Government of  India Resolution. Objectives of  DGH 
are to promote sound management of  the oil and natural gas resources having a balanced 
regard for environment, safety, technological and economic aspects of  the petroleum activity.
Website: www.dghindia.gov.in 
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ABBREVIATIONS
 

S.NO. Acronym Description

1 AAR Authority for Advance Ruling

2 ACES Automated Central Excise & Service Tax

3 ACR Annual Compliance Report

4 AD Authorised Dealer

5 ADB Asian Development Bank

6 AE Associated Enterprises

7 AFIC Australian Foundation Investment Company

8 ALP Arm’s Length Price

9 AMP Advertisement, Marketing and Promotion

10 AMT Alternate Minimum Tax

11 AO Assessing Officer

12 APA Advance Pricing Agreements

13 ATF Aviation Turbine Fuel

14 AY Assessment Year

15 B2B Business-to-Business

16 B2C Business-to-Consumer 

17 BEPS Base Erosion and Profit Shifting

18 BLP Bonded Logistics Parks

19 BO Branch Office

20 BTP Biotechnology Parks

21 BV Business Visa

22 CA Chartered Accountant

23 CAG Comptroller and Auditor General

24 CAGR Compound Annual Growth Rate

25 CAPM Capital Asset Pricing model

26 CbCR Country by Country Reporting

27 CBDT Central Board of  Direct Taxes

28 CGST Central Goods and Services Tax

29 CSR Corporate Social Responsibility

30 CTA Covered Tax Agreements

31 CVD Countervailing Duty

32 DAS Distributed Antenna System

33 DDT Dividend Distribution Tax

34 DGCA Directorate General of  Civil Aviation

35 DGFT Directorate General of  Foreign Trade

36 DGH Directorate General of  Hydrocarbon

37 DGP Director General of  Police
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38 DIPP Department of  Industrial Policy and Promotion

39 DRP Dispute Resolution Panel

40 DTAA Double Taxation Avoidance Agreements

41 EC Empowered Committee

42 ECB External Commercial Borrowings

43 EHTP Electronics Hardware Technology Parks

44 EODB Ease of  Doing Business

45 EOU Export Oriented Units

46 EPF Employee Provident Fund

47 EPZ Export Processing Zones

48 ESI Employee’s State Insurance

49 EV Employment Visa

50 EXIM Export Import

FCCB Foreign Currency Convertible Bonds

52 FDI Foreign Direct Investment

53 FEMA Foreign Exchange Management Act

54 FIPB Foreign Investment Promotion Board

55 FMV Fair Market Value

56 FPI Foreign Portfolio Investment

57 FSSAI Food Safety and Standards Authority of  India

58 FVCI Foreign Venture Capital Investor

59 FY Financial Year

60 GAAR General Anti-Avoidance Rules

61 GDP Gross Domestic Product

62 GST Goods and Services Tax

63 GSTC Goods and Services Tax Council

64 GSTIN Goods & Services Tax Identification Number

65 GSTN Goods and Services Tax Network

66 GTA Goods Transport Agency

67 GVA Gross Value Added

68 GW Gigawatt

69 HC High Court

70 HMIS Hospital Management Information System

71 HO Head Office

72 IBC Insolvency and Bankruptcy Code

73 ICAI The Institute of  Chartered Accountants of  India

74 ICAI Institute of  Cost Accountants of  India

75 ICSI Institute of  Company Secretaries of  India

76 IEC Import Export Code

77 IFSC International Financial Service Centers



169

78 IGST Integrated Goods and Services Tax

79 INR Indian Rupee

81 IP Intellectual Property

82 IPAB Intellectual Property Appellate Board

83 IPC Indian Penal Code

84 IPR Intellectual Property Rights

85 IRDAI Insurance Regulatory and Development Authority of  
India

86 ISRO Indian Space Research Organization

87 IT Information Technology

88 IT & BPM Information Technology and Business Process 
Management

89 The	Act	/	IT	Act/	
ITA

Income-Tax Act, 1961

90 ITAT Income Tax Appellate Tribunal

91 ITC Input Tax Credit

92 ITeS Information Technology Enabled Services

93 J&K Jammu and Kashmir

94 JV Joint Venture

95 KYC Know Your Customer

96 LCCs Low-Cost Carriers

97 LLP Limited Liability Partnership

98 LNG Liquefied Natural Gas

99 LO Liaison Office

100 LOB Limitation on Benefits

101 LRS Liberalised Remittance Scheme

102 M&A Mergers and Acquisitions

103 M&E Media and Entertainment 

104 MAT Minimum Alternate Tax

105 MCA Ministry of  Corporate Affairs

106 MHA Ministry of  Home Affairs

107 MLI Multilateral Instrument

108 MMA Mobile Marketing Association

109 MMSCMD Million Metric Standard Cubic Meter Per Day

110 MMT Million Metric Tonnes

111 MNC Multi-national Corporation

112 MNE Multi-national Enterprises

113 MoU Memorandum of  Understanding

114 MRO Maintenance, Repair and Overhaul

115 MSME Micro Small and Medium Enterprises

116 MSO Multiple-System Operator
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117 NACIN National Academy of  Customs, Indirect Taxes & 
Narcotics

118 NAPA National Anti-Profiteering Authority

119 NATRiPs National Automotive Testing and R&D Infrastructure 
Projects

120 NCLT National Company Law Tribunal

121 NEFT National Electronic Funds Transfer

122 NELP New Exploration Licensing Policy

123 NGT National Green Tribunal

124 NHAI National Highways Authority of  India

125 NJA Notified Jurisdictional Area

126 NOR Not Ordinarily Resident

127 NRE Non Resident External

128 NRI Non-Resident Indian

129 NRNR Non Resident Non Repatriable

130 NRO Non Resident Ordinary

131 NRSR Non-Resident (Special) Rupee

132 OCB Overseas Corporate Body

133 OCI Overseas Citizenship of  India

134 ODI Offshore Derivative Instruments

135 OECD Organisation for Economic Co-operation and 
Development

136 ORS Online Registration System

137 PAN Permanent Account Number

138 PE Permanent Establishment

139 PHARMEXCIL Pharmaceuticals Export Promotion Council of  India

140 PIO Person of  Indian Origin

141 PMKVY Pradhan Mantri Kaushal Vikas Yojana

142 PO Project Office

143 POEM Place Of  Effective Management

144 PSU Public Sector Undertaking

145 PTRC Professional Tax Registration Certificate

146 PV Passenger Vehicle

147 QFI Qualified Foreign Investors

148 R&D Research and Development

149 RBI Reserve Bank of  India

150 REIT Real Estate Investment Trusts

151 ROC Registrar of  Companies

152 ROR Resident and Ordinarily Residents

153 RPM Resale price method

154 RPT Related Party Transactions
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155 RTGS Real Time Gross Settlement

156 SAD Special Additional Duty of  Customs

157 SAT Securities Appellate Tribunal

158 SC Supreme Court

159 SEBI Securities and Exchange Board of  India

160 SEZ Special Economic Zone

161 SGST State Goods and Services Tax

162 SNRR Special Non-Resident Rupee

163 STP Software Technology Parks

164 TAN Tax Deduction Account Number

165 TCS Tax Collected at Source

166 TDR Transferable Development Rights

167 TDS Tax Deducted at Source

168 TISPRO Regulations Foreign Exchange Management (Transfer or issue of  
security by a person resident outside India) Regulations

169 TNMM Transactional net margin method

170 TP Transfer Pricing

171 TPO Transfer Pricing Officer

172 TRAI Telecom Regulatory Authority of  India

173 TRIPS Trade Related Intellectual Property Rights

174 UIN Unique Identification Number

175 UN United Nations

176 USFDA US Food and Drug Administration

177 UTGST Union Territory Goods and Services Tax

178 UTI Unit Trust of  India

179 VAT Value Added Tax 

180 VCF Venture Capital Fund

181 WHT Withholding Tax

182 WOS Wholly Owned Subsidiary

183 WTO World Trade Organisation



172 Doing Business in India - Simplified

LIST OF SOURCES
 

S.NO. WEBSITE NAME WEBSITE ADDRESS

1 Bombay Stock Exchange Limited www.bseindia.com

2 Central Board of  Excise and Customs www.cbec.gov.in
www.aces.gov.in

3 Central Board of  Excise and Customs- Goods and 
Services Tax

www.cbec-gst.gov.in
www.services.gst.gov.in

4 Central Electricity Regulatory Commission www.cercind.gov.in

5 Competition Commission of  India www.cci.gov.in

6 Comptroller General of  Patents Designs and Trademarks www.ipindia.nic.in

7 Department of  Industrial Policy and Promotion www.dipp.nic.in

8 Department of  Electronics and Information technology www.deity.gov.in

9 Directorate General of  Civil Aviation www.dgca.nic.in

10 Directorate General of  Foreign Trade www.dgft.gov.in

11 Directorate General of  Hydrocarbons www.dghindia.org

12 Directorate General of  Shipping www.dgshipping.gov.in

13 Food Safety and Standards Authority of  India www.fssai.gov.in

14 High Courts of  India www.indiancourts .nic.in

15 Income Tax Department of  India www.incometaxindia.gov.in

16 Insurance Regulatory and Development Authority of  
India

www.irda.gov.in

17 Khadi and Village Industries Commission www.kvic.org.in

18 Limited Liability Partnership www.mca.gov.in/LLP

19 Make in India www.makeinindia.com

20 Ministry of  Chemicals and Fertilizers www.chemicals.nic.in

21 Ministry of  Commerce and Industry www.commerce.nic.in

22 Ministry of  Company Affairs www.mca.gov.in

23 Ministry of  Civil Aviation www.civilaviation.gov.in

24 Ministry of  Defence www.mod.nic.in

25 Ministry of  External Affairs www.mea.gov.in

26 Ministry of  Finance www.finmin.nic.in

27 Ministry of  Health Industries and Public Enterprises www.dhi.nic.in

28 Ministry of  Home Affairs www.mha.nic.in

29 Ministry of  Information and Broadcasting www.mib.nic.in

30 Ministry of  Labour www.labour.nic.in

31 Ministry of  Micro Small and Medium Enterprises www.msme.gov.in

32 Ministry of  New and Renewable Energy www.mnre.gov.in

33 Ministry of  Overseas Indian Affairs www.moia.gov.in

34 Ministry of  Rural Authority www.rural.nic.in

35 Ministry of  Small Scale Industries www.ssi.nic.in
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36 Ministry of  Urban Authority www.moud.gov.in

37 National Stock Exchange of  India Limited www.nseindia.com

38 National Highway Authority of  India www.nhai.org

39 Office of  the Controller General of  Patents www.patentsoffice.nic.in

40 Petroleum and Natural Gas Regulatory Board www.pngrb.gov.in

41 Reserve Bank of  India www.rbi.org.in

43 Securities and Exchange Board of  India (SEBI) www.sebi.gov.in

44 Software Technology Parks of  India www.stpi.in

45 Special Economic Zones in India www.sezindia.nic.in

46 Supreme Court of  India www.supremecourtofindia.
nic.in

47 Tax Deduction at Source www.tdscpc.gov.in

48 Telecom Regulatory Authority of  India www.trai.gov.in

49 The Institute of  Chartered Accountants of  India www.icai.org

50 The Institute of  Company Secretaries of  India www.icsi.edu

51 The Institute of  Cost Accountants of  India www.icmai.in
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About the book
Couple of questions that are always there in the 
mind of an entity looking at India as the next 
business opportunity. 

• Is this a right time to expand in India? 

• What is the right business model to be followed? 

• Which is the right geography to start with? 

• Should a manufacturing unit be set up or a joint 
venture would work? 

This leads the new entrants to a road where they 
need help in developing an efficient entry strategy 
and initial hand holding for doing business in India. 
Doing business in India - Simplified, is intended to 
act as a reference tool for businessmen, 
entrepreneurs, professionals and executives 
providing them with all necessary information 
about relevant legislations for setting-up and 
expanding business in India.
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