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DIRECT TAX 

 

1. Delhi ITAT lays principles for attribution of 

profits to PE 
 
The Assesse is a tax resident of China. 
During the relevant assessment year, 
the Assessee earned revenues from 
supply of telecom equipment 
(comprised of hardware component 
and software component) and mobile 
handsets in India. The Assessee did not 
file return of income on the grounds 
that it had no permanent 
establishment (‘PE’) in India and 
accordingly, income from supply will 
not be taxable. 

In course of survey proceedings, the tax officer retrieved certain 
documents and records from Assessee’s Indian subsidiary which 
proved that the Indian subsidiary constituted a fixed base and 
dependent agent PE of the Assessee. Further, the tax officer split the 
revenues earned from the Assessee into two parts -    
 
 Income from supply of hardware taxable as ‘business income’; and  
        income from right to use software taxable as ‘royalty’.  
 
 For business income, the tax officer attributed profits based on   
        prescribed Rule 10. 

INDIRECT TAX   

7. No service tax is payable by Indian branch for CRS services 
availed by Head Office from Foreign Service Provider 
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Aggrieved the Assessee filed an appeal before the Tribunal.  
  
As per the Tribunal, the fundamental principle governing the 
attribution of profits is that once the domestic case law has 
determined that business income has a source in the country, the 
mechanics of law then apply to calculate the amount of taxable 
profit. Profits can be attributed by direct method where books of 
accounts pertaining to the Indian operations are maintained. 
However, where no books of accounts are maintained specifically to 
Indian operations, the issue of attribution of profits depend on the 
facts in particular case and is fully dependent on the level of 
operations of activities carried out in India. The Tribunal clarified that 
in determining the profits attributable to a PE, it is necessary to 
determine the allocation of functions, risks and assets to the PE. 
Further, where correct arm’s length price is applied and the agent is 
compensated accordingly, then nothing further is attributable to a 
PE. 
  
Based on the above, the Tribunal made reasonable attribution of 
profits to PE. 
  
Further, the Tribunal rejected the tax officer’s contention that 
income for right to use software is taxable separately as ‘royalty’. As 
per the Tribunal, the receipts on account of supply of software were 
integrally connected to the supply of hardware and therefore income 
from software is to be taxed as ‘business income’. 
  
The Tribunal also deleted interest under section 234B relying on the 
decision of the Delhi High Court in case of GE Packaged Power Inc.     
  

2.    CBDT issues clarifications to amendment in 

section 206C of the Act 

 
 
 
 

In order to reduce the cash 
transactions in sale of goods and 
services, Finance Act 2016 has 
expanded the scope of section 206C 
(1D) by inserting clause (iii) to provide 
that a seller shall collect tax at the 
rate of one per cent from the 
purchaser on sale in cash of any goods 
(other than bullion and jewellery) or 
providing of any services (other than 
payment on which tax is deducted at 
source under Chapter XVII-B) 
exceeding two lakh rupees. Further, 
with a view to bring high value 
transactions within the tax net, 
subsection (1F) is inserted in section 
206C of the Act which provides that 
the seller who receives consideration   

Nangia’s Take 
 
Business income is taxable only to the extent it is attributable to a PE. The 
methodology for attribution is not an exact science but merely an 
acceptable estimate to give a result that more or less fairly removes the 
effect of juridical double taxation. With this ruling, the Tribunal has 
reaffirmed the importance of allocation of functions, risks and assets to the 
PE in order to determine the profits attributable to a PE. 
  
Source - ITA 5870/Del/12 & ors – ZTE Corporation 
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for sale of a motor vehicle exceeding ten lakh rupees, shall collect one 
per cent of the sale consideration as tax from the buyer.  
  
The amendments to section 206C of the Act raised a lot of queries 
with regard to the scope of the provision and the procedure to be 
followed. Accordingly, Central Board Direct Taxes (‘CBDT’) has issued 
FAQs on the applicability and scope of amended section 206C of the 
Act. 
  
In the above circular, CBDT clarifies the following with respect to 
applicability of section 206C(1F) of the Act:  
 
 TCS, under section 206C(1F) of the Act, for motor vehicles 

exceeding ten lakh rupees is applicable irrespective of the mode of 
payment i.e., cash or cheque 
 

 TCS on motor-vehicle sale shall be applicable only at retail level 
and shall not apply on sale by manufacturers to 
dealers/distributors; 
 

 TCS is applicable to sale of any motor vehicle not limited only to 
luxury cars, i.e. it is applicable to luxury bikes also; 
 

 TCS applicability to be based on each sale of motor vehicle and not 
on aggregate value of sale made during the year. 
 

 Section 206C(1D) speaks about applicability of TCS in case of any 
sale/ provision of services exceeding Rs. two lakh, payment for 
which is made in cash and section 206C(1F) speaks specifically 
about sale of motor vehicles exceeding ten lakh rupees. 
Accordingly, queries were raised if limits in section 206C(1D) is 
applicable in case of sale of motor vehicles which is specifically 
covered in section 206C(1F).  

The circular clarifies that if motor vehicle exceeding two lakh rupees is 
purchased in cash then section 206C(1D) is applicable and if motor 
vehicle exceeding Rs. ten lakh is purchased, section 206C(1F) shall apply. 
   
 To provide clarity on applicability it has been specified that the 

following sellers are liable to collect tax at source: 
a) A company, firm or cooperative society 
b) Central Government / state government / local authority 
c) An individual or HUF who was liable to audit as per the 

provisions of section 44AB of the Act during the financial 
year immediately preceding the financial year in which the 
transaction takes place  

 
 The clarification also states that Government, institutions notified 

under United Nations, and embassies, High Commission, consulates 
etc shall not be liable to levy of TCS.  
 

Nangia’s Take 
  
Putting to rest the numerous questions arising in the minds of those 
impacted by the provision of section 206C, CBDT has issued FAQs in 
respect of the 1% TCS on sale of motor vehicles. Some were speculating 
that even the dealers buying motor vehicles from the manufacturer 
would have to take he hit of 1% TCS, other misunderstood the 
provisions that even an individual selling a luxury car to another 
individual would have to collect 1% TCS.  In order to nip the issue in the 
bud and to ensure that the speculations do not lead to another set of 
litigation, CBDT has rightly clarified the contentious issues. 
  
Source- Circular 22/2016 dated June 8, 2016 
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The Finance Minister, in his budget speech of 2016 had proposed 
rationalizing this provision by governing the quantum of expenditure to 
be disallowed on the exempt income. The Central Board of Direct Taxes 
(‘CBDT’) has now notified amendment in Rule 8D of the Income tax 
Rules, 1962. As per the notification:  
  
The expenditure in relation to exempt income shall be aggregate of the 
following amount: 
  

I. The amount of expenditure directly relating to the exempt income; 
and 
 

II. An amount equal to one percent of annual average of the monthly 
averages of the opening and closing balances of the value of 
investment, income from which is exempt 

  
Further, a cap has been provided in the amended rules so as to limit the 
amount of disallowance to the total expenditure actually claimed by the 
assessee. 
  
Nangia’s Take 
 
As per the recommendations of Eashwar committee report, around 15 
percent of the tax litigations are about the determination of 
expenditure relating to exempt income. The CBDT’s notification is in 
line with Finance Ministers proposal to rationalize the formula in Rule 
8D and consequently reduce litigation pertaining to disallowance 
under section 14A of the Act. The amended rule has discarded the 
prescribed formula for apportionment of interest not directly 
attributable to exempt income and increased the rate of presumptive 
expenditure from one half percent to one percent. This could benefit 
companies who have significant general purpose borrowing. 
 
 Source – Notification 43 of 2016 dated June 2, 2016  

 

3.    CBDT notifies amendment in Rule 8D for 

disallowance of expenditure relatable to exempt 

income 

 
 
 
 
 
 
 
 

 Section 14A of the Income-tax Act, 1961 
(Act) provides for disallowance of 
expenditure incurred in relation to earning 
of exempt income. Rule 8D of the Income-
tax Rules, 1962 (Rules) provides for the 
mechanism to determine the quantum of 
such disallowance, where the tax officer is 
not satisfied with the taxpayer’s claim with 
respect to determination of amount liable 
for disallowance under section 14A of the 
Act. 

As per the erstwhile provisions of Rule 8D, the amount to be disallowed 
shall be the aggregate of the following: 
 

I. Expenses directly incurred to earn exempt income;  
 

II. Interest expense (not directly attributable to any exempt income) 
worked out on the basis of a prescribed formula; and  
 

III. 0.5% of the average value of investments yielding exempt income 
on the first day and the last day of the previous year.  

 
Accordingly, there was no exclusion for interest that was specifically 
incurred for taxable services and the prescribed formula gave 
inequitable results. Further, application of prescribed formula lead to 
situations where the actual disallowance could exceed the expenditure 
claimed by the taxpayer. Due to these reason, Rule 8D has always been 
a subject matter of litigation.   
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According to the Revenue, income of the Assessee had to be 
categorized as below: 
  
  Income for use of equipment taxable as ‘royalty’ as per Article 

12.3(b) of the India-Singapore DTAA; and 
 

 Income for installation taxable as ‘fees for technical services’ as per 
Article 12.4(a) of the India-Singapore DTAA 

  
The Assessee aggrieved by the decision of AAR filed a writ petition in 
the High Court. The High Court has recorded the following 
observations: 
  
 Splitting the total consideration does not mean that mobilization 

and de-mobilization of marine spread was the main work and 
installation was ancillary and subsidiary to the said work. The intent 
of the composite contract is important and break up of 
consideration cannot change the nature of contract 
 

 For the payment to be characterized as royalty the equipment must 
be used by IOCL. There is a difference between the use of the 
equipment by the Assessee 'for' IOCL and the use of the equipment 
'by' IOCL. In the present case the equipment was used for rendering 
services to IOCL and accordingly, it could not be converted to a 
contract of hiring of equipment.  

  
Since payment of mobilization/demobilization cannot be termed as 
royalty, the question of treating the work of installation as ancillary to 
such work and the payment for installation as fees for technical services 
under Article 12.4(a) of India-Singapore DTAA does not arise. 
  

 

4.    Contract for installation of pipeline will not 

constitute ‘royalty’ even if total consideration is 

spilt and mobilization/ demobilization 

constituted integral part 

 
 
 
 
 
 
 
 

  
Technip Singapore Pte Ltd (‘Assessee’) is a 
company incorporated under the tax laws 
of Singapore. During relevant assessment 
year, the Assessee entered into a contract 
with Indian Oil Corporation Limited (IOCL) 
to carry out activities of Installation of 
Single Point Mooring (provided by IOCL). 
The total consideration for the contract 
was spilt between fees for mobilization and 
demobilization (70%), pre and post 
erection (4.5%), actual Installation work 
(25%) and documentation (0.5%). 

The Assessee filed an application before AAR for determination of certain 
questions regarding tax liability in respect of above contract. 
  
In the application, the Assessee contended that the income earned from 
the above contract falls under Article 7 of the India-Singapore DTAA and 
in the absence of permanent establishment the same cannot be taxed in 
India. 
 
The Revenue did not agree with the contention of the Assessee. They 
argued that there was no single lumpsum price for the whole contract and 
large portion of the consideration related to supply/ use of the 
equipment. 
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In view of the above, the decision of AAR was set aside. 
  
Nangia’s Take 
 
As per Article 12 of India-Singapore DTAA, income will be taxable as 
‘fees for technical services’ only if such services make available 
technical knowledge, experience, skill, know-how or processes. As 
the services rendered by the Assessee did not enable IOCL to 
undertake such activities on its own, Article 12 of India-Singapore 
DTAA was not applicable.  
  
[Source: W.P (C) No. 7416/2012]   

 

5.      Delhi High Court subjugated the 

application of Profit Split Method for 

determining the attribution of profits to the India 

Permanent Establishment of the taxpayer in 

India; also held that Transfer Pricing provisions 

can’t be read to impute hypothetical income in 

the hands of taxpayer 

 
 
 
 
 
 
 
 

 
 
 
 
 
 
Facts of the Case 
 
Adobe System Incorporated [“the taxpayer”] 
is engaged in the provision of software 
solutions for network publishing which 
includes web, video, print, wireless and 
broadband applications.  During assessment 
years [“AYs”] 2004-05 to 2007-08, the 
taxpayer entered into international 
transaction with Associated Enterprise 
[“AE”] viz. Adobe Systems India Private 
Limited (“Adobe India”), for providing 
Research & Development (“R&D”) services 
to the taxpayer and remunerated Adobe 
India at cost plus a mark-up of 15%.  

TRANSFER PRICING 
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During the course of the assessment proceedings for AY 2006-07 and 
2007-08, the TP Officer/ Assessing Officer (“AO”) rejected the TP study 
and rejected the selected comparables therein and sought to apply 
Profit Split Method.  However, Adobe India appealed before the 
Dispute Resolution Panel (“DRP”) and was successful in retaining the 
TNMM as the most appropriate method (“MAM”) to benchmark its 
transaction pertaining to provision of R&D services.   
 
The AO wasn’t satisfied with the order of the DRP issued notices and 
opined that the income earned by taxpayer from India has escaped 
assessment in India for the relevant assessment years.  The taxpayer, in 
its reply to the same, stated that no income was taxable in India except 
interest on advance received from Adobe India on which it had 
withheld taxes in India. Further, the AO recoded following reasons for 
believing that the income earned by the taxpayer has escaped 
assessment in India: 
 
 The taxpayer makes substantial profit from the R&D services 

provided by Adobe India in respect of which taxes should be paid in 
India; and 
 

 The transactions are not isolated transactions but are continuous 
business transactions and form the core business activities of the 
taxpayer and consequently, constitutes a Permanent Establishment 
(“PE”) in India and the ALP profits should be attributed based on 
application of Profit Split Method (“PSM”) 

In view of the taxpayer filed a writ petition in High Court (“HC”) where 
the HC profoundly analyzed the following two issues: 
 

a) Whether AO is right in believing that the taxpayer’s income for 
the relevant assessment years has escaped assessment; and  
 

b) Whether AO has rightly opined that Adobe India constitutes a 
PE of the taxpayer in India 

High Court Ruling 
 
 In respect of point “a” above: 
 
The Hon’ble HC stated that it is apparent that the AO misinterpreted 
that the R&D services provided by Adobe India are conducted by the 
taxpayer, accordingly, opined that a part of income earned by the 
taxpayer is attributable to tax under India jurisdiction.  Further, 
following the DRP’s order it is undisputed that the real income of 
Adobe India which is related to the activities carried out by the 
taxpayer has been brought to tax in India.  The HC also observed that 
the entire income was already taxed in the hands of Adobe India at 
the ALP and thus, the AO did not have any reasons to believe that 
the taxpayer’s income has escaped assessments. 
 
 In respect of point “b” above: 

 
Referring to the provisions of Article 7 and Article 5 of the Indo-US 
Double Taxation Avoidance Agreement, the following is observed by 
the HC: 
 
 The fact that a holding company exercises control and 

management over a subsidiary would not render the subsidiary 
as a PE of the holding company.  Having said that, it is also 
clarified that in cases where the requisite provisions of 
constituting a PE is met,  it is important to note that a PE is a 
separate legal entity and the foreign holding company is a 
separate legal entity and income from the same set of 
activities cannot be taxed twice, once in hands of subsidiary 
and once in hands of holding company.  Hence, in the view of 
Article 5(5) of the Indo-US DTAA is wholly unsustainable; 
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 In respect of application PSM 
 

 Chapter X of the Act cannot be read as provisions to impute 
any hypothetical income in the hands of taxpayer.  Thus, the 
HC opined that the question of application of correct method 
can only be debated during the assessment of Adobe India. 
 

Accordingly, the Delhi HC disposes off the impugned notices/ orders 
of the AO. 
 
Nangia’s Take 
 
The Indian TP provisions can be applied to provide the framework 
to tax the real income of a taxpayer derived from the international 
transactions with its associated enterprise. Further, when the entire 
income from such international transaction is already taxed in India 
in the hands of an Indian entity then no further attribution of 
profits/ income is required in respect of the associated enterprise of 
the taxpayer.   
 
Source: Adobe Systems incorporated Vs Assistant Director Of 
Income Tax and ANR, W.P.(C) 2384/2013 & CM 4515/2013 
 
 
 

 

6.   Incurring more expenditure on AMP 

compared to comparable companies, cannot be 

inferred as an international transaction between 

the taxpayer and its foreign AE 

 
 
 
 
 
 

 
 

Facts of the Case 
 

 Thomas Cook (India) Limited (“the Taxpayer”) is inter-alia a tour 
operator, travel agent and an authorized dealer in foreign exchange. 
 

 During the year under consideration, the Taxpayer entered into 
agreement for use of trade mark license with Thomas Cook UK Ltd. 
(“TCUK”) 
 

 Under the agreement the Taxpayer was given non-assignable license 
to incorporate the name Thomas Cook in its corporate name and/ or 
its trade mark in its territory. 
 

 In this context, the Taxpayer incurred AMP expenses of INR 10.01 
crore i.e. 3.95% of the turnover. 
 

During the course of the assessment proceedings for AY 2009-10 and AY 
2010-11, the TP Officer [“TPO”] observed that the Taxpayer was spending 
more than industry average of 1.8% in promotion and brand building of 
TCUK. Such 1.8% cap was determined by TPO on the basis of only one 
comparable. Further, TPO held that the Taxpayer has passed on location 
advantage generated in India to TCUK. Consequently, TPO made addition 
of INR 8.09 crores for AY 2009-10 and INR 8.31 crores for AY 2010-11. 
 
Aggrieved by the findings of the TPO, the Taxpayer approached the 
Dispute Resolution Panel but failed to find any relief.  
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Consequently, the Taxpayer approached the Tribunal to adjudicate 
the matter  
 
ITAT’s Adjudication 
 
 ITAT observed that in absence of any agreement for sharing AMP 

expenses, it cannot be held that AMP expenditure is an 
international transaction; 
 

 ITAT further observed that probable incidental benefit to the AE 
would not make AMP expenses an international transaction; 
 

 ITAT also observed that expenses paid to third parties for 
promotion of own business interest took away the alleged 
‘internationality’ of the transaction. 
 

 ITAT held in absence of any direct evidence of incurring of AMP 
expenses by the assessee for the benefit of the AE or on behalf 
of the AE, it has to be held that the transaction in dispute is not 
covered by the provisions of section 92B or 92B(1) of Income 
Tax, 1961 and hence is not an international transaction. 
 

Nangia’s Take 
 
 The ruling delivered by the Tribunal emphasizes that in absence 

of an explicit arrangement and action in concert between the 
Taxpayer and its AEs, the TPO cannot infer the existence of an 
international transaction by way of rendering services of 
promoting the brand of the foreign AE. The fact that the benefit 
of such AMP expenditure accrues to the AE is not sufficient to 
infer the existence of an international transaction. 
 

 

 The onus is on the Revenue to demonstrate through some tangible 
material, the existence of an ‘arrangement’ or ‘understanding’ 
between the Taxpayer and its AE that the taxpayer would incur 
AMP expense in order to develop marketing intangibles for the AE. 
 

 It is also important for the taxpayers to contest that AMP is not an 
international transaction provided there is no explicit agreement or 
arrangement to incur the same at the behest of the AEs  so as to 
be covered by the favourable decisions in Maruti Suzuki, Bausch 
and Lomb Eyecare and Honda Siel. 
 

    [Source: Thomas Cook (India) Limited; TS-307-ITAT-2016(Mum)-TP] 
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The payment for invoices issued by the CRS companies for the tickets 
booked using their system are settled by the Appellant’s head offices.   
  
In this case, Authorities were of the view that Indian branch offices of the 
Appellants are liable to pay service tax, under reverse charge 
mechanism, on payments made by the Appellant’s head office to CRS 
companies, under the taxable category of ‘online database access or 
retrieval services’. Subsequently, orders were issued against the 
Appellants confirming demand of service tax along with interest and 
penalties on said payments. Aggrieved by the same, Appellants filed 
appeals before the Mumbai Tribunal. 
  
The Mumbai Tribunal relying on the majority ruling in the identical case 
of British Airways vs. Commissioner of Central Excise held that orders 
against the Appellants are unsustainable and liable to be set-aside. The 
observations and finding of third member in the case of British Airways 
(supra), relied by Mumbai Tribunal in the instant case, are as follows-   
  
 In terms of the provisions of Section 66A of the Finance Act, 1994, 

British Airways India has to be treated as a separate person. 
Accordingly, British Airways India cannot held to be a recipient of the 
services provided in terms of the contract entered between CRS 
companies and British Airways UK.  
 

 The services having been provided by a foreign based CRS company 
to another foreign based head office cannot be any liability of the 
appellant (located in India), inasmuch as service tax being destination 
and consumption based tax cannot be created against the non-
consumer of the services. 
 

 British Airways India is engaged in appointment of IATA agents, 
collection sales proceeds of the ticket sold and remitting the same to 
the head office. British Airways India is not using the services 
provided by CRS companies directly.   
 
 

 

7.     No service tax is payable by Indian branch 

for CRS services availed by Head Office from 

Foreign Service Provider 

 
 
 
 
 
 
 
 

M/s Emirates and M/s Qatar Airways 
[‘Appellants’] are international airlines 
having headquarters in Dubai and Doha 
respectively. Both Appellants operate 
international airline in India and have 
branch offices in India. The Appellants offer 
sale of tickets and make reservation of seats 
on scheduled flights, interalia, through 
Global Distribution System platform 
provided by foreign companies operating 
facilities for ‘Computerized Reservation 
System’ [hereinafter referred as ‘CRS 
companies’]. The CRS companies facilitate 
sale of products or services of Appellants by 
providing information in relation to seat 
inventory in a specific flight, using an online 
computer system, to the travel agents. For 
provision of said services, the CRS 
companies have entered into an agreement 
with the Appellant’s head offices. 

INDIRECT TAX 
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Hence, by no stretch of imagination British Airways India 
can held to be service recipient in India so as to pay 
service tax.  
  
Nangia’s Take  
  
The ruling brings in further clarity on taxability of online 
computer system services received by foreign based head 
office having an Indian branch/ office from foreign based 
CRS companies under the category of online database 
access or retrieval services.  
  
[Source: Qatar Airways and Emirates vs. Commissioner of 
Service Tax, Mumbai-I in Appeal No. ST/86596, 88811 to 
88814/13 & ST/85574/14]  
  


