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DIRECT TAX 

 

1. CBDT amends Rule 10U on applicability of 

GAAR on FIIs 
Background 
Rule 10U of the Income-tax Rules, 
1962 (‘the Rules’) concern General 
Anti Avoidance Rules (‘GAAR’) and was 
inserted in 2013 applicable w.e.f. 
01.04.2016. Rule 10U provides for 
situations where the provisions of 
Chapter X-A (General Anti Avoidance 
Rules) shall not apply to certain 
taxpayers in specific  situations.  
 
 

a) Rule 10U(1)(d) provided that GAAR provisions would not apply to 
“any income accruing or arising to, or deemed to accrue or arise 
to, or received or deemed to be received by, any person from 
transfer of investments made before 30th August, 2010 by such 
person.  
 

b) Further, Rule 10U(2) provided that GAAR would apply to any 
arrangement, irrespective of the date on which it has been 
entered into, in respect of tax benefit obtained from the 
arrangement on or after 1st April, 2015.  

 
The Amendment  
 
CBDT has amended the provisions of Rule 10U vide notification no. 
2179(E) dated 22.06.2016 whereby –  
 
  

INDIRECT TAX   

7. Credit-notes sufficient to disprove 'unjust enrichment, 
refund of excess payment of service tax granted 

8.  Krishi Kalyan Cess (‘KKC’) not payable on services provided 
prior to 1 June 2016 
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 Rule 10U(1)(d) has been amended to provide that GAAR would 
not apply to income earned / received by any person from 
transfer of investments made before April 1, 2017.  Accordingly, 
GAAR shall NOT apply to FIIs in relation to income from transfer 
of investments made before April 1, 2017. 
 

 Further, without prejudice to the above, Rule 10U(2) has been 
amended to provide that GAAR would apply to any arrangement, 
irrespective of the date it has been entered into, if tax benefit is 
obtained from such arrangement on or after April 1, 2017, 
whereas, earlier Rule mandated the timeline of April 1, 2015.  

  
Nangia’s Take 
 
GAAR is set to become applicable for assessment year 2018-19 
(financial year 2017-08). The Rules basically provide the framework 
for the procedural application of GAAR. The amendment to the 
Rules are to iron out the procedure for implementation of GAAR 
and removing any inconsistencies therein. The Rules make the 
application of GAAR on income from investments prospective 
inasmuch as any investment made prior to April 1, 2017 will stand 
grandfathered and will be outside the ambit of GAAR. This is a 
positive step as this will put to bed any controversy whether 
investments made prior to implementation of GAAR would be 
affected or not. The amendment also matches the amendments 
made to Indo-Mauritius DTAA in terms of which, Mauritian 
residents will be liable to capital gains tax on certain investments 
made on or after April 1, 2017. The amendment to Rule 10U(2) is in 
line with the fact that GAAR will be operational on April 1, 2017. 
Sub-rule (2) provides that GAAR will be applicable if a tax benefit is 
obtained on or after April 1, 2017 irrespective of the date on which 
any arrangement was made.  

2.      ‘Start-ups’ exempt from provision of section 

56(2)(viib) of Act 

 
 
 
 

Under section 56(2)(viib) of the 
Income-tax Act (‘the Act’), if an Indian 
company receives share subscription 
amount from an Indian resident which 
exceeds the fair value of shares, then 
the excess amount is taxed as “income 
from other sources” of the Indian 
company. In January, Prime Minister 
Narendra Modi had unveiled the 
Startup Action Plan 2016 containing a 
slew of incentives to boost startup 
businesses, offering them a tax 
holiday and inspector raj-free regime 
for three years, capital gains tax 
exemption and Rs 10,000 crore corpus 
to fund them.  One of the challenges 
faced by the start-up industry was the 
provisions of section 56(2)(viib) of the 

While this provision implies a certain degree of retroactive operation as it 
covers arrangements made before the cut-off date of April 1, 2017, one 
hopes that GAAR will be called into operation only to address the more 
egregious forms of tax avoidance and genuine arrangements made for 
business considerations are not unnecessarily hit. It would be preferable if 
the CBDT were to give specific guidance on when this provision will get 
triggered.  
 
Source - Notification no. 2179(E) dated June 22, 2016  
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Act, under which, where a Startup (company) receives any 
consideration for issue of shares which exceeds the Fair Market Value 
(FMV) of such shares, such excess consideration is taxable in the hands 
of recipient as ‘Income from Other Sources’.  
 
In the context of Startups, it is often difficult to determine the FMV of 
shares as the idea is at a conceptualization or development stage. In 
majority of the cases, FMV is significantly lower than the value at 
which the capital investment is made, since Start-ups are valued on 
the basis of their future growth prospects and uniqueness of the idea.  
Due to the rigorous provisions of section 56(2)(viib), any amount 
received in excess of the FMV was getting taxed at as high as 30%, 
which was seen as a big deterrent to investments in domestic funds. 
  
In order to encourage seed-capital investment in Startups it was 
proposed to exempt investments above FMV in Startups from 
provision of section 56(2)(viib) of the Act.  Providing the much awaited 
boost to the resident angel investors, domestic family offices or 
domestic funds which were not registered as venture capital fund, 
CBDT has exempted start-ups from the so called “Angel Tax” by 
including start-ups in the specified “class of persons” under section 
56(2)(viib) of the Act.  
 
Nangia’s Take 
 
Investment by venture capital funds was already exempt from 
provision to section 56(2)(viib) of the Act. As per the Startup Action 
Plan, the same exemption was to be extended to investment made 
by incubators in the Startups. However, the notification issued has 
included all persons including individual, HUF and other companies 
irrespective of the funding round. This will enable startups to raise 
funds without additional tax burden.  

Removal of this so called “Angel Tax” was much awaited and is a 
welcome move, since valuation of start-ups which is based on the value 
of the promising idea is far higher than its fair value, resulting in a huge 
tax outgo.  Abolition of angel-tax was a long standing wish of the start-
up industry and by answering this wish the government has given the 
promised impetus to boost start-up businesses in India. 
  
Source – Notification 45/2016 dated June 14, 2016  

3.       Rules for relaxation from deduction of tax 

at higher rate under section 206AA 

 
 
 

 
The Finance (No.2) Bill, 2009 had 
introduced a new section 206AA in 
the Income-tax Act, 1961 (‘Act’) which 
provided for withholding of taxes at a 
higher rate of twenty percent if the 
recipient of income does not furnish a 
Permanent Account Number (‘PAN’). 
This section was introduced to trail 
the taxability of the payments in the 
hands of a non-resident. The 
introduction of the said section 
created tremendous compliance 
burden on non-resident to obtain PAN 
even when income was not 
chargeable to tax in India. Further, a 
lot of litigation arose on the issue of 
whether provisions of section 206AA 
of the Act can override the beneficial 
tax rate in the Double Taxation 
Avoidance Agreement.  
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Nangia’s Take 
 
In India, the liability to withholding appropriate taxes is upon the 
deductor. Earlier this year, CBDT had notified amendments to Rule 
37BB pertaining to furnishing of information for payment to a non-
resident. Accordingly, a deductor has to ensure that provisions of Rule 
37BB and Rule 37BC are satisfied while making payments to non-
resident. Non-residents can now take a sigh of relief, since the 
beneficial provision of the amended section 206AA have become 
operational and treaty benefits shall not be denied by the tax 
authorities merely on the ground that PAN is not available. Now non-
residents can claim the beneficial provisions of the tax treaty by 
simple providing his personal details viz. name, email-id, address etc; 
his tax residency certificate and his tax identification number obtained 
in his country of residence, which are generally readily available.   
  
Source – Notification 2196 (E)/2016 dated June 24, 2016  

Tax authorities applied the provisions of section 206AA harshly, denying 
the benefit of treaty provisions, contending that 206AA is a non-
obstante clause. Justice Earwar’s committee recommended that 206AA 
should not be applied to the non-residents.   
  
Finance Minister in its budget speech agreed with the recommendation 
of the committee and amended section 206AA to provide that higher 
rate of TDS shall not apply to any payment made to non-residents, 
provided certain conditions are satisfied. However, in the absence of 
the rules prescribing the conditions, the beneficial provisions of the 
section were meaningless. In order to give meaning and application to 
the amended provision of section 206AA, CBDT has inserted new Rule 
37BC prescribing rules for relaxation from deduction of tax at higher 
rate under section 206AA for non-residents. The said rule is applicable 
for payments in the nature of interest, royalty, fees for technical 
services and payments on transfer of any capital asset. 
 
As per the said rule, a non-resident deductee will have to furnish the 
following details/ documents to the deductor in order to be excluded 
from the provisions of section 206AA of the Act: 

• Name, address, email id and contact number;  
• A certificate of residence of that country; and 
• Tax Identification Number or a unique number on the basis of 

which the deductee is identified by the Government of that 
country 
 

Further, additional columns will be inserted in the withholding tax 
returns so as to enable the deductor to provide the above information. 
The deductor is also required to mention ‘PAN NOT AVAILABLE’ in the 
PAN column of withholding tax return where the above rule is 
applicable. 
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Aggrieved by the findings of the TPO, the Taxpayer approached the 
Dispute Resolution Panel which allowed the Taxpayer’s appeal and 
set aside the order of TPO. Consequently, the Revenue approached 
the Tribunal to adjudicate the matter.  
  
ITAT’s Adjudication 
 
 ITAT observed that in both TNMM and CUP Method, the 

comparison has to be made with uncontrolled transaction 
identified with regard to similar services rendered for the 
purpose of transfer pricing adjustment. 
 

 ITAT further observed that  without identifying the comparable 
uncontrolled transaction, the TPO simply found that the quality 
and volume of the services received by the Taxpayer would not 
commensurate with the payment made by the Taxpayer; 
 

 ITAT noted that TPO failed to conduct an exercise to identify the 
uncontrolled transaction and identify adjustment which would 
be necessary with regards to difference between such 
transactions which could materially affect the price in the open 
market. 
 

 ITAT, in favour of the Taxpayer, held that in absence of any 
comparison of the transaction with transaction carried out in an 
uncontrolled market, this Tribunal is of the considered opinion 
that the TPO cannot independently come to a conclusion that 
volume and quality of services was disproportionate to the 
payment made by the Taxpayer. 

 

4.    Estimation of services rendered and costs 

for such services may be outside the scope of 

transfer pricing adjustment 

 
 
 
 
 
 
 

 
Facts of the Case 
 
 Flakt (India) Limited (“the Taxpayer”) is 

engaged in the business of 
manufacturing and salw of industrial 
fans;  
 

 Taxpayer is the subsidiary of Flakt Woods 
(Luxembourg); 
 

 During AY 2009-10, the Taxpayer paid 
management service fee to its Associated 
Enterprise (“AE”) and applied TNMM for 
benchmarking such payment transaction. 

TRANSFER PRICING 

During the course of the assessment proceedings for AY 2009-10, the 
TP Officer [“TPO”] contended that the volume and quality of service 
were disproportionate to the payment made by the Taxpayer. Thus, 
TPO rejected the method adopted i.e. TNMM, by the Taxpayer and 
applied CUP as most appropriate method on the basis that 
management fee paid by the Taxpayer need to be analyzed item-wise 
for determination of arm’s length price. Relying on the decision of 
Gemplus India1, TPO allowed only 25% of the management fees as 
expenses and thus, made downward adjustment of INR 6.15 crores. 
 
1Gemplus India Private Limited vs ACIT [ITA No. 352/Bang/2009] 
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Nangia’s Take 
 
This judgement provides the much needed clarity on certain 
fundamental issues revolving around payments made for availing 
intra-group services – irrelevance of gratuitous services received in the 
past for determining ALP in current year, appropriateness of use of 
allocation keys and upholding the right of Taxpayer to determine the 
need for service.  In light of the aggressive approach of Indian Tax 
department as well as the unfavourable ruling of the Bangalore 
Tribunal in case of Gemplus India Private Limited, this Chennai 
Tribunal judgement should be seen as a positive development. 
 
[Source: Flakt (India) Limited; TS-319-ITAT-2016(CHNY)-TP] 

While doing so, the TPO considered the entire cost base of the 
relevant segment of the taxpayer and by rejecting its plea of 
existence of under-utilization of capacity.   
 
In appeal, Dispute Resolution Panel (“DRP”) directed the AO to 
restrict the adjustment to the value of import of raw material from 
AEs.  However the same was not implemented by the AO and thus, 
the taxpayer filed an appeal before Income Tax Appellate Tribunal 
[“the ITAT”/ the Tribunal”]. 

 

5.   Transfer pricing adjustment should be 

trammeled to the value of international 

transaction; Tribunal approved the comparability 

analysis at gross margin level owing to the 

existence of under-utilization of capacity 

 
 
 
 
 
 
 

 
. 
 
 
Facts of the Case 
 

Kirloskar Toyota Textile Machinery Private 
Limited, [“the taxpayer”] is engaged in 
manufacture and sale of Textile machinery, 
manufacture and sale of auto transmission 
components and in distribution of material 
handling equipments. During assessment year 
under review, the taxpayer purchased 
components from its Associate Enterprise 
(“AE”) and the Transfer Pricing Officer (“TPO”) 
re-determined its arm’s length price (“ALP”) 
and consequently, made an adjustment of INR 
9 crore under section 92CA(3) of the Income-
tax Act, 1961 (“the Act”).  
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The Tribunal’s Ruling  
 
1. TP adjustment should be confined to the value of international 

transactions 
 
The ITAT, without arguing on the subject matter, simply ruled out 
that the DRP’s directions, to the extent of restricting the TP 
adjustment to the value of international transactions (i.e. the import 
of raw material from AEs) should be implemented by the AO.  The 
ITAT was in consonance with the adjudications [viz. IL Jin Electronics 
(I) Pvt. Ltd. Vs. ACIT (ITA NO. 438/Del/2008); T Two International 
(ITA No. 5644/Mum/2008) etc.] relied upon by the DRP in the 
instant case. 
 
2. Under-utilization of capacity and profit level indicator (“PLI”) 

computation for better comparability analysis 
 

Seeing the existence of underutilization of capacity in taxpayer’s 
case, the Tribunal agreed with the taxpayer’s contention on the use 
Gross Profit (“GP”) over sales over Operating profit to cost ratio as 
the PLI for better comparability analysis.  The ITAT observed that in 
many cases the TPO himself had acknowledged that wherein the rate 
of depreciation impacts the profit margin of the company, then the 
company should be allowed depreciation adjustment for PLI as 
PBDIT/TC.  
 
Relying on the ITAT rulings in case of Schefenacker Motherson Ltd 
[TS-15-ITAT-2009(DEL)-TP] and Market Tools Research Vs. ACIT 
(2013) ITA- 2066/HYD/2001, the ITAT noted that rates of 
depreciation adopted by the taxpayer are significantly different from 
comparable companies and adjustment for the same should be 
granted. Further credence was also shown on Tribunal’s finding in 
the case of Quarl Core Logic Ltd. [TS-374-ITAT-2012(HYD)] and BA 
Continuum India Pvt. Ltd.  

[ITA No. 1154/Hyd/2011] wherein both the rulings accepted the fact that 
the depreciation has an impact on the profits and therefore, the varied 
basis and different rates of depreciation are required to be adjusted for a 
more reliable comparability analysis.  
 
Based on above, ITAT held that it is in agreement with the contentions 
raised by the taxpayer that GP over sales can eliminate the difference in 
claim of depreciation due to age of machinery, rate at which it was 
claimed and method of claims like ‘straight line’ or ‘written down value’.  
Accordingly, the ITAT directed the AO to adopt comparison of profitability 
ratios using GP over sales as PLI. 
 
Nangia’s Take 
 
The Indian TP regulations, vide Rule 10Bof the Rules, explicitly provides 
that for arriving at the appropriate ALP using profit based methods, the 
profit margin arising out of the comparable uncontrolled transactions is 
to be adjusted to take into account differences, if any between the 
tested party and comparables, which could materially affect the amount 
of the profit margin in the open market.  Accordingly, the ITAT, by 
relying on the aforesaid rule which does not define what ‘Net profit’ is, 
leaves an open area for taxpayer to adjust the depreciation differentials 
as the same ends up eating large chunk of profit from the taxpayer’s 
revenue.  
 
Source: Kirloskar Toyota Textile Machinery Private Limited vs. DCIT [TS-
363-ITAT-2016(Bang)-TP] 
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Further, the TPO combined the royalty transaction with advertisement, 
marketing and promotional [“AMP”] expenses incurred by the taxpayer 
and determined its arm’s length price [“ALP”] by applying the Bright Line 
Test.  While doing so, the TPO rejected the Transactional Net Margin 
Method [“TNMM”] adopted by the taxpayer and used Comparable 
Uncontrolled Price method [“CUP”].   
 
The aggrieved taxpayer filed its objections before the Dispute Resolution 
Panel, which were turned down.  Aggrieved by the same, the taxpayer 
filed appeal before the Income Tax Appellant Tribunal [“the ITAT”/ “the 
Tribunal”]. 
 
Ruling of the ITAT 
 
1. On the ground relating to considering JII as AE of the taxpayer: 

 
The ITAT held that the contention of the TPO to invoke the provisions of 
Section 92A(2) of the Act and holding that JII is deemed to be the AE of 
the taxpayer is merely based on the upper layer of facts surrounding 
Section 92A(2) of the Act without demonstrating the conditions laid 
down in the aforesaid section actually being satisfied or not.  The 
Tribunal further held that the words of Section 92A(2) are amended by 
the Finance Act, 2002 which explained that unless the requirements of 
sub section (2) are fulfilled, the sub section (1) cannot be applied at all.  
Thus, it is pertinent to note that while interpreting a provision in a 
taxing statute, a construction which would preserve the purpose of the 
provision should be adopted.  In view of the same, since the specified 
parameters of Section 92(A)(2) are not fulfilled in the instant case, there 
is no relationship existence of AE between JII and the taxpayer.  
 
2. On benchmarking AMP expenses with royalty transaction: 

 
The ITAT emphasized on the fact that the taxpayer is merely a licensee of 
the brand name ‘Jockey 
 

 

6.     The ITAT held that “when interpreting a 

provision in a taxing statute, a construction, 

which should preserve the purpose of the 

provision, must be adopted”; and thus, while 

examining the applicability of the definition of 

‘associated enterprise’, the parameters 

articulated in sub-section 1 and 2 of Section 

92A of Income-tax Act, 1961 should be 

simultaneously fulfilled 

 
 
 
 
 
 
 

 
. 
 
 
 
 
 
 
 
 
Facts of the Case 
 

Page Industries Limited [“the taxpayer”] is 
engaged in the business of manufacture and 
sale of ready-made garments.  The taxpayer is 
a licensee of the brand-name ‘Jockey’ for the 
exclusive and marketing of Jockey-readymade 
garments under license agreement with Jockey 
International Inc. [“JII”], USA, and the owner of 
the brand Jockey.  Further, the taxpayer paid 
royalty at the rate of 5% of sales to JII for the 
use of aforesaid brand.  During the course of 
assessment proceedings the Assessing Officer 
[“AO”], assuming “JII as the associated 
enterprise [“AE”]” of the taxpayer and 
presuming “payment of royalty” as the 
international transaction referred the case to 
the Transfer Pricing Officer [“TPO”] who held 
that JII is deemed to be the AE of the taxpayer 
under the provisions of clause ‘g’ of Section 
92A(2) of Income-tax Act, 1961 (“the ACT”).  
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and there is no participation of JII in the capital and management of 
the taxpayer.  Hence, the AMP expenses incurred by the taxpayer are 
not for JII.  The Tribunal also negated the aggregation of royalty paid 
and AMP expenses incurred by the taxpayer by stating that both 
these transactions are distinct in nature and have different functions, 
assets and risk.   
 
It is further held by the Tribunal held that the lower authorities failed 
to appreciate the fact that the taxpayer has adopted TNMM at 
entity-wide level in which the expenses pertaining to AMP and 
royalty paid were already subsumed and accordingly, opined that the 
comparability exercise undertaken by the taxpayer was justified.   
 
Nangia’s Take 
 
The instant case underlines the fact that while interpreting any 
provision in a taxing statute, wherein one or more construction are 
possible, then the construction upholding the purpose of the 
provision must be adopted so that the purpose of interpretation is 
not defeated.  It is also pertinent to note that merely being a 
licensee does not entitle the expenses being incurred by the 
taxpayer as AMP expenses for its licensor and accordingly, the 
licensor cannot be treated as the AE of the taxpayer.  
 
Page Industries Limited Vs Deputy Commissioner Of Income Tax 
[TS-382-ITAT-2016(Bang)-TP] 
  

 

7.   Credit-notes sufficient to disprove 'unjust 

enrichment, refund of excess payment of service 

tax granted 

 
 
 
 
 
 
 

M/s Edelweiss Securities Ltd [‘Assessee’], 
a stock broker company, entered into 
Agreements with clients which 
incentivized clients with ‘brokerage’ at 
rates lesser than the standard rates. In 
terms of the Agreements, such reduction 
in ‘brokerage' was to be applied 
retrospectively in the months following 
which the prescribed threshold was 
crossed. Accordingly, service tax was 
discharged by the Assessee on the 
‘brokerage' charged at standard rates. 
Upon crossing the prescribed threshold, 
Assessee issued credit notes to clients for 
adjustment of lower rates of brokerage 
as agreed and claimed refund of excess 
service tax paid on differential brokerage 
(i.e.  difference of standard rate and 
lower rates agreed in terms of the 
Agreement). The refund claim was 
denied by the refund sanctioning 
authorities. However, upon appeal, the 
Commissioner (Appeals) allowed the 
refund claim, but credited the same to 
the Consumer Welfare Fund.  

INDIRECT TAX 
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Nangia’s Take  
  
The ruling brings in clarity that credit notes are valid documents to prove 
that tax burden has not been passed on to the recipients of service and 
principle of unjust enrichment would not apply in such case. 
  
[Source: Edelweiss Securities Ltd vs. Commissioner of Service Tax, 
Mumbai, in Appeal No. ST/502/2011]  

The Commissioner (Appeals) was not satisfied that credit notes were 
sufficient to establish that tax burden had not been passed on to the 
service recipients. Aggrieved by the same, Assessee filed appeal before 
the Mumbai Tribunal. 
  
The Mumbai Tribunal observed and held as follows: 
  
 The form of evidence of having borne the duty burden is not 

prescribed under Section 11B of the Central Excise Act 1944. 
Sufficient flexibility is impliedly permissible and it behoves the 
Authorities to be able to comprehend and appreciate documentary 
trail that enables the business to be operated efficiently.      
 

 Credit /debit notes have been in use as acknowledgment of dues/ 
debt and are legally enforceable documents in commercial disputes. 
Credit and debit notes cannot be said to be unreliable, merely 
because it has the form and appearance of script on paper. 
 

 Service tax, being a destination-based tax and tax on invisibles, is 
levied only upon issue of documents that makes rendition of service 
apparent. Service tax is structured entirely on existence of 
documentation and alienation of credit/ debit notes from this 
documentary flow is not consistent with the basis of taxation under 
Section 67 of Finance Act 1994 viz. consideration for services 
rendered. 
 

 The Commissioner (Appeals) erred in crediting the excess tax 
collected in the Consumer Welfare fund. Accordingly, the order of 
the Commissioner (Appeals) is modified and refund amount to be 
disbursed to the Assessee. 

  
  

8.    Krishi Kalyan Cess (‘KKC’) not payable on 

services provided prior to 1 June 2016 

 
 
 
 

Vide Notification No. 35/ 2016-ST 
dated 23 June 2016, the services 
completed on or before 31 May 2016 
have been exempted from payment of 
KKC, provided invoices for the same 
were issued on or before 31 May 
2016.  
 

Nangia’s Take 
  
This was much awaited. In terms of Rule 5 of the Point of Taxation Rules 
2011, a view was emerging that KKC would be payable on services 
completed before 31 May 2016 for which payment was outstanding on 
31 May 2016. This Notification provides that no KKC would be payable 
on services provided on or before 31 May 2016 provided invoices for the 
same were issued before 1 June 2016. However, ambiguity remains with 
regard to applicability of KKC on services completed before 31 May 
2016, for which invoices are issued after 31 May 2016.      
  
[Source: Notification No. 35/2016-Service Tax dated 23 June 2016] 
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