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Brief Facts:

❑ Indostar Capital (“Company or Assessee”)
is a private limited company incorporated
under the laws of Mauritius.

❑ The Company holds a Category 1 Global
Business License (“GBC1 License”) issued
by the Financial Services Commission
(“FSC”) of Mauritius with the principal
activity of investment holding.

❑ The Company held 97.30% of share
capital in Indostar Capital Finance Limited
(“ICFL”), a company incorporated in India
under the provisions of the Companies
Act, 1956 acquired in different tranches
during the year of 2011 to 2015.

❑ The Company proposes to partially
offload the shares held in ICFL through
IPO.

❑ In this regard, the Company filed an
application for obtaining “NIL”
withholding tax certificate in terms of
Section 197 of the Act based on the
premise that the Long Term Capital Gain
arising on the proposed sale of shares
would not be liable to tax in India in terms
Article 13 of the India-Mauritius Double
Taxation Avoidance Agreement (“DTAA”)
read with Section 90(2) of the Income Tax
Act, 1961 (“the Act”) and accordingly the
liability to deduct tax would not arise.

❑While doing so, the Company also
furnished Tax Residency Certificate
(“TRC”) issued by Mauritius Revenue
Authority (“MRA”) along with the other
relevant documents.

❑ However, the Assessing officer (“AO”)
rejected the application considering the
entire transaction was not genuine and
passed the order directing the payer to
withhold tax @ 7.73% on the entire
amount.

❑ The Company thereafter filed the petition
before the Hon’ble High Court of Bombay
challenging the aforesaid order passed by
the AO.

Assessee ’s Contentions:

❑ The Company contended that any capital
gains arising to an entity incorporated in
Mauritius from the transfer of shares of an
Indian company acquired on or before
March 31, 2017 would not taxable in India
in terms of Article 13 of India-Mauritius
Treaty. Accordingly, withholding of taxes
would not permissible.

❑ The Income Tax Authorities cannot go
beyond the TRC and deny residential status
contrary to the CBDT circular1 which are
binding on the Income Tax Authorities.

❑ The AO cannot conduct a full-fledged
investigation while issuing certificate under
Section 197 of the Act.

❑ No material/evidence placed by the AO
which could establish that the said
transaction was considered as sham or
bogus.

________________
1Circular No. 789, dated April 13, 2000
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AO’s Contentions:

❑ The Company neither made any business
transaction nor engaged in other
commercial activities apart from making
investment and advancing loan.

❑ Further, the Company neither maintained
any establishment nor incurred any
administrative expenses at Mauritius.

❑ Also, the Company failed to produce TRC
of eight equity fund companies holding its
shares as well as the details of ultimate
beneficiaries of the shares being
transferred.

❑ The AO opined that the aforesaid
transaction was not genuine and entire
tax structure was created to avoid
legitimate tax liability.

High Court’s judgement:

❑ The Hon’ble High court (“HC”) affirmed
that the capital gain arising to the
Company from proposed sale of shares
acquired on or before March 31, 2017
would not be taxed in India in terms of
Article 13 of India-Mauritius DTAA.

❑ The fact that the Company has not
transacted in any other business by itself
would not be conclusive evidence to
consider the said transaction as sham and
bogus.

❑ Further, the factum that the company’s
inability to produce TRC of the companies
holding its shares, the extent of
administrative expenditure and
employment structure would not be
sufficient to establish the transaction as
sham and existence of the Company as
fraudulent. The same can be further
examined in detail at the time of
assessment proceedings.

❑ HC quashed the order passed under
Section 197 of the Act and directed the AO
to release the tax already withheld along
with the interest payable as per the law.

❑ However, in order to adequately protect
the interest of revenue, directed the
company to maintain certain minimum
shareholding in ICFL till the time limit
prescribed for regular assessment under
the Act and to furnish security to the
satisfaction of AO in the event, the said
conditions are not fulfilled.

Indostar Capital Vs. Asst. Commissioner of 
Income Tax (International Taxation) 2(2)(1) & 
Ors2

NANGIA’S TAKE:

This is a significant judgement given by
Bombay High Court holding that merely not
undertaking any other business transactions
and incurring administrative expenses
cannot be a sufficient and conclusive
evidence for considering any transactions as
sham, bogus while evaluating any
transaction for issuance of certificate under
Section 197 of the Act. Though, it is still open
for detailed investigation at the time of the
assessment. However, in order to protect the
interest of revenue, the Tax Authorities
would appropriately scrutinize the
documents before issuing the certificate
under Section 197 of the Act. Thus, the key
takeaway which emerges out of this ruling is
that while applying for certificate under
Section 197 of the Act, now the Applicant
Companies are required to be more cautious
and maintain robust and appropriate
documentation in respect of the transaction
in order to establish its genuineness before
the Tax Authorities, despite the fact that the
same would be further investigated in detail
at the time of assessment.
___________________________

2
Writ Petition No. 3296 of 2018, Bombay High Court
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