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It’s Budget time again but the sentiments are very different this year. The budget time coincides with the
roll out of vaccine and the expectation would be similar from the upcoming India’s Union Budget 2021, to
relieve the economy from the effects of the pandemic. The wishlist is not just expecting the government
to introduce measures to accelerate the road to economic recovery but also to increase India’s Global
ranking index in ease of doing business to attract as well as retain capital investments in the country. As
always, the bucket list is a bottomless pit but the task this year should be cut out for the Government.
The focus should clearly be on immediate tasks, i.e. savings, investments, instill confidence and lead
from the front. If the Indian cricket team could win with a depleted attack, then why cannot India as a
nation against the pandemic.

In this article, we would like to focus on the recommendations from the transfer pricing (TP) perspective,
including both at policy level as well as to ease out practical challenges faced by the taxpayers, most
importantly to provide immediate relief due to the pandemic related economic disruption. Some of these
recommendations would further help align the Indian TP regulations with the global best practices.

Recommendations to ease out TP related practical challenges faced by the taxpayers:

•        Use of Multiple years’ vs Single year’s data

Given the latest year’s margins i.e. for FY 2020-21 for most of the comparables’ would not be available at
the time of undertaking TP compliances, thus the taxpayers would be forced to rely on the pre-pandemic
era margins of comparables. Therefore, in order to even out such practical difficulty, it is recommended
to follow comparison of either latest three-year weighted average margins earned by the taxpayer with a
similar three-year weighted average margins available in case of comparables’ or single year’s data to be
considered in case of both the taxpayer as well as the comparables. 

•        Use of Range Concept – 25-75th percentile to be adopted instead of 35-65th percentile
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Currently, under the range concept provided in Rule 10CA of the Income Tax Rules, 1962 (the Rules) for
determination of arm’s length price (ALP), Central Board of Direct Taxes (CBDT) had notified use of 35th

to 65th percentile in case of 6 or more comparables, else use of arithmetic mean (AM) in case of less than
6 comparables. However, considering the global best practices followed by most of the economies (i.e.
use of inter-quartile range), it poses real practical challenge to justify different range used in different
jurisdictions. Based on such global experience and to check alignment with the world, the interquartile
range (i.e. 25th - 75th percentile) should be considered under the range concept, in order to use the better
representative of the sample population of the comparables considered.

•        Arithmetic mean – end of long road

In India, the concept of AM was introduced with the enactment of the TP provisions in the Income Tax
Act, 1961 (the Act). Although, the said statistical tool has been in place for almost two decades now, it is
not the best representative of the industry margins. This is because the said statistical tool is not the best
measure of central tendency and shows distorted results which are easily influenced by extreme values
or with more dispersed (volatile) data sets. If AM is to be continued, then it may be worthwhile to restore
the +/-5% tolerance band than using the +/-3% or +/-1%. 

•        Section 94B of the Act - Limitation on interest deduction

Considering major economies are going through recession/ slowdown due to the pandemic, many entities
including the ones with low capital base are facing the liquidity crunch. Given the downgraded credit
rating of such entities, it becomes tough to borrow from the financial institutions; thus, the businesses to
keep themselves afloat would avail funds either through intragroup financing or through guarantee
provided by the overseas parent entity. To ensure no hardships due to the pandemic, it may be
worthwhile to contemplate enhancing the applicability limit of Section 94B of the Act from existing INR 1
crore to provide adequate relief to the taxpayers in the admission of deductible interest expense on such
intra-group loan availed and keep the loan backed by guarantee (both implicit and explicit) outside the
purview of Section 94B of the Act. 

•        Section 92CE of the Act - Secondary adjustment

The secondary adjustment provisions were introduced vide Finance Act, 2017 implying adjustment in the
books of account of the taxpayer and it's AE to reflect the actual allocation of profits between the
taxpayer and its AE in line with the ALP, determined as a result of the primary adjustment(s) exceeding
INR 1 crores. Considering the current pandemic situation, the authorities should contemplate for upward
revision of the said existing threshold of INR 1 crore provided in Section 92CE of the Act.

Further, even though CBDT issued notification dated 30 September 2019 clarifying the period for cash
repatriation post Advance Pricing Agreement (APA) and Mutual Agreement Procedure (MAP) conclusion,
however, it is recommended that the secondary adjustment provisions should not be applicable in the
first place on the dispute resolution programs, i.e. APA, MAP and Safe Harbour. If the settlement has
already been provided by the Department, then there should be no further grievance or demands on
their part atleast.  

•        Due date of filing of Accountant Report (AR) in Form 3CEB 

The due date of filing of the AR should be made along with the Income Tax Return (ITR) instead of the
recent change of filing it one month prior to the ITR, so that the positions to be adopted in case of both
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the AR and ITR could be considered in tandem. Both the compliances are inter-related, especially for
Foreign Entity (including Permanent Establishment) compliances.  

 

Recommendations for the policy-level change concerning Indian TP legislation:

These are policy level changes that may not find their way immediately in this Budget considering the
circumstances, but could be considered as these form part of Government’s larger vision of non-
adversarial tax regime.

•        One-time Settlement/ Amnesty scheme for past years

For the TP cases, say wherein a MAP application could not be filed in the past years since India’s position
on acceptance of MAP cases in absence of Article 9(2) [correlative adjustment] in Double Tax Avoidance
Agreements (DTAA) with countries such as Germany, South Korea, Singapore, etc. got clarified by CBDT
in November 2017, a one-time settlement scheme could be announced for such Taxpayers. Herein, CBDT
could seek to settle the cases with reduced payment of taxes, unlike the amnesty under Vivad Se
Vishwas Scheme wherein the taxpayer needs to pay complete demand and there is no discussion on the
merits of the case.

•        Dispute resolution mechanisms such as Safe Harbor Rules (SHR), APA, MAP, Dispute Resolution
Panel (DRP), and Commissioner Income Tax (Appeals) (CIT-A) should be made more attractive 

The CBDT could consider commissioning of Settlement Commission or equivalent specifically to address
TP disputes or enhance the powers of DRP/ CIT(A) to waive penalties and settle disputes with appropriate
approvals from CBDT.

At the CIT(A) level, there are two main grievances to be addressed – payment of demand of atleast 20%
and no time limit for passing of order by CIT(A). Addressing the two could inflict much confidence in the
sentiments of the industry. 

As regards to the SHR, it could become a safe bet for future. However, it suffers from some deficiencies -
the rates in the provision are not closer to the ground reality, has limited applicability and are announced
post the end of the year. As a wish list and specially in the pandemic year, more rationalised rates only
for FY 2020-21 could be well appreciated by the industry (rates were recently announced only for FY
2019-20, and hence there is precedence). It would be small price to pay in exchange for a predictable
and definite solution, which would also curb litigation and use less of Government machinery. Also, it
would be prudent to announce safe harbour rates along with the finance budget itself instead of
announcing through a circular/ notification after the end of the year. This would help the industry to
analyse it in detail and timely decide to opt for it. If the advance tax is required to be paid on the
estimated income, then please help the industry in estimating their income by announcing the SHR at the
beginning of the year.

The Indian APA program and MAP settlement has been very successful. The recent amendments in the
MAP rules also suggest the shift to consider resolutions outside the Courts. With such a thought process,
these programs should be given considerable impetus as they have the capability to find efficient
solutions to complex business models/ transactions.

•        Block assessment to be considered

In line with the global best practices followed by many developed countries such as US, Germany,
Australia, and many other European countries (as we witness in their specific jurisdictional TP case laws
as well), it is suggested that block assessment of 3-5 years should be considered for TP issues such as
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royalty payments, management cross-charges, etc., as the issues involved are mostly cyclical in nature
and carrying out a separate assessment for each and every year results in wastage of valuable resources
of the taxpayer as well as the tax department. Though, in certain cases this may conflict with the circular
restricting the TP cases to risk-based assessment from value-based assessment, suitable amendments
may be required there too. 

•        Section 92E of the Act – AR in Form 3CEB

Presently, the compliance of filing of an AR in Form 3CEB is akin to an intimation, wherein the taxpayer
discloses information relating to the international transaction(s) undertaken during the year along with
the method it finds most appropriate to benchmark the said transaction(s). Even though the said AR is
duly signed by an independent Chartered Accountant (CA), the onus for justifying the information
provided therein is still on the taxpayer. The authentication by the CA renders no value addition in the
existing form, as it has no practical relevance later once the TP documentation is submitted by the
Taxpayer. Therefore, it may be prudent to either, incorporate the required field in the tax return itself to
ease compliance burden, or Form 3CEB is self-attested by the Company similar to ITR, as well as Master
File (MF) and Country-by-Country Report compliances.

In addition to the above, it is suggested that the Government of India should clear the ambiguity
surrounding the issue around undertaking TP compliances by a foreign company, where there is no
requirement to file any ITR.

•        Associated enterprise under Section 92A of the Act

According to Section 92A(2)(c) of the Act, two enterprises shall be deemed to be AEs if, at any time
during the previous year a loan advanced by one enterprise to the other enterprise constitutes not less
than fifty-one percent of the book value of the total assets of the other enterprise.

Under the above provisions, an exception needs to be carved out for loans advanced by banks/ Non-
Banking Financial Corporations (NBFCs) since such enterprises are into the business of lending funds and
this creates undue issues/ challenges for small and medium enterprises not having sizable assets,
particularly during COVID-19 times. 

•        Revision of threshold limits for MF 

The threshold limit for MF should be enhanced to almost double from the existing threshold of
Consolidated Group Revenue greater than INR 500 crores, to reduce the compliance burden on small and
medium enterprises in India.

Additionally, MF requirements should only be made applicable to constituent entities resident in India and
should not be applicable for the non-resident or the foreign entities in order to reduce the unnecessary
compliance burden on the non-resident entities. They would be undertaking such compliances in their
respective jurisdictions, so the duplicative efforts should be avoided. 

 

Concluding Thoughts

Although, the Indian government is making palpably extraordinary efforts to counter the downturn with
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fiscal and monetary policy support, there is still considerable time and effort required to overcome these
unprecedented times. Despite the Union Budget 2021 being vexed for the government too, since the
plate is already too full with policy matters such as, controlling the fiscal deficit, monetary liquidity,
sustainable growth of the economy, etc. it would be worthwhile to see whether the above
recommendations related to the TP Wishlist find their way in the upcoming budget .Atleast the
recommendations to ease out TP related practical challenges faced by the taxpayers should find some
mention in the final prints. Afterall, TP regulations are intimately connected to the economic growth of
the country and influx of foreign direct investments or outbound investments. The Government should
look to hit the hook and pull shots, instead of ducking on the bouncy pitches!
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